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]Inheritance Rights of Children Out of Extramarital Under
Balinese Customary Law Post Constitutional Court

Judgment Number46/PUY-ViH/2010 |

[Manuscript ID: 5170-RVD] |

Abstract: This article analyzes the inheritance rights of children out of extramarital under Balinese
Customary Law post Constitutional Court Judgment Number 46/PUU-VIII/2010”. This study focuses on the
position of extramarital in term of inheritance under Balinese Customary Law after the enactment of
Constitutional Court Judgment Number 46/PUU-VIII/2010. The reasons why this legal issue is chosen as the
main subject of the study is due to the legal circumstance in which Balinese community do not grant
position to extramarital children under Balinese customary law in inheritance from the purusa line. Hindu-
Balinese religious leaders such as Parisada, as well as traditional village leaders such as the Traditional
Village Council (MDA) have never followed up on the Constitutional Court's ruling stating that children born
out of wedlock have civil relations with their biological fathers, while Islamic religious leaders have followed
up on the Constitutional Court's ruling by issuing a fatwa of MUl imposing an obligation on biological fathers
to separate their wealth for guarantee of life to children born out of wedlock through a wajibah
(mandatory) will. Applying the statutory approach, conceptual approach, sociological approach and case
approach, it can be understood that children born out of wedlock (Balinese call it as bebinjat children) have
no position as heirs in the purusa line, but only have an inheritance relationship with their mother and their
mother's family.

Keywords: Inheritance Rights; Extramarital, Customary Law

1. Introduction

Seen from the life of nation and state, children are the next generation for the ideals of
the nation, therefore every child reserves the right to survive, grow and develop and be
free from discrimination and violence. It can be seen from the provisions of Article 3
Paragraph (3) of Law Number 39 of 1999 concerning Human Rights. In line with these
provisions, the government's concern for the dignity of children has actually been
observed since the promulgation of Law Number 4 of 1979 concerning Child Welfare, but
until the issuance of Law Number 35 of 2014 concerning Child Protection, it turns out
that child welfare is still far from being what it should be expected, where discrimination
against children can be found as in the case of stunting in Indonesia, it is not only
encountered by children born out of legal marriage (extramarital children), but also
children born from legal marriages.

Along with the massive advances in information technology recently, where interaction
amongst individuals is no longer limited to a certain area but has penetrated and even
crossed the territorial boundaries of a country. This easy interaction relationship has

Commented [A1]: It should be clarified whether this article will
discuss constitutionality of inheritance rights of children or
constitutionality of “scope of children right”?

Formatted: Strikethrough

Formatted: Strikethrough

[
[
[

Formatted: Font color: Dark Red

(D D ),



https://creativecommons.org/licenses/by/4.0/

P-ISSN: 2442-9880, E-ISSN: 2442-9899

lbrought about a change in the perception of the current generation, called Z generation,
considering that sex out of legal marriage is not something taboo, but has become a
culture “try first then buy”. This has become one of the triggers for early marriages, an
increase in abortion cases, and even an impact on the number of children born out of
legal marriages.

In the Balinese Customary Law community, in daily interactions, however, it turns out
that extramarital children are often bullied, insulted and ridiculed by calling them
illegitimate children, children of adultery (bebinjat children). It means that the child born
only has status and biological and juridical relationship with his biological mother, due to
the man who caused the birth of the child has disappeared and does not want to be
responsible, in addition to, it can also be that }the mother is unable to show who is actually

[ Commented [A2]: Missing sources. J

the biological father of the extramarital child.

Considering the existence of this legal fact, it is evident that it will significantly impact the
status of these extramarital children, as they will not fully obtain their rights as future
generations and heirs of the nation. It is explicitly stated in the state constitution, where
in Article 28B paragraph (2) it is stated that: "Every child reserves the right to survival,
growth and development and is entitled to protection from violence and discrimination”.

With regard to the existence of extramarital children in everyday life, they do not get
their rights in accordance with the constitution, both the right to live, to grow and
develop, as well as the right to inherit finally due to a lawsuit from a mother who gave
birth to a child born out of legal marriage, has filed a lawsuit to the Constitutional Court.
This lawsuit was granted by the Constitutional Court through its judgment as outlined in
the Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17 February 2012.
The rulings of this judgment stated that "A child born out of wedlock has a civil
relationship with his mother and his mother's family as well as with the man as the father
which can be proven based on science and technology and/or other evidence according to
law to have blood relationship, including civil relationship with his father's family.

lThe existence of the Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17
February 2012 \in its development which has exceeded a period of decade, it turns out
that Hindu religious leaders in Bali have never followed up the judgment by paying special
attention to the existence of extramarital children. Balinese customary law which is
imbued with Hindu religious teachings adhering patrilineal kinship does not pay attention
to extramarital children. Extramarital children under Balinese customary law do not
obtain complete protection under Balinese customary law, as they only get rights from
the mother who give birth to them, while the biological fathers seem free and no
responsibilities. In contrast to what has been done by Islamic religious leaders through
the ’l\/IUI ‘having issued Fatwa Number 11 of 2012 of which contents include: the
government is obliged to protect children resulting from adultery and prevent neglect,

protection of children's rights as a constitutional right
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especially by giving punishment to men causing their birth to fulfill their needs.” lln
addition, the government also has the authority to impose takzir punishment on
adulterers resulting in the birth of children by requiring them to: a) suffice the children’s
needs; b) provide assets after they die through a wajibah (mandatory) wiII.]

lWith regard to the existence of extramarital children within the Balinese customary law
community, they have not yet obtain justice and legal certainty up to the present
regarding their rights as children of the nation's next generation, therefore, it will be
discussed and studied in depth in this article: "What is the right of inheritance an
extramarital child under Hindu religious law after the enactment of the Constitutional
Court Judgment Number 46/PUU-VIII/2010 concerning the patrilineal line of kinship or
Purusa line adhered to by Balinese customary law?"|

2. Method

This ’article is an empirical legal study analyzing "The Inheritance Rights of Children Born
Out of Wedlock under Balinese Customary Law After the Enactment of Constitutional
Court Number 46/PUU-VIII/2010." The empirical characteristics of this paper are in line
with what was stated by Irwansyah that empirical legal research makes social facts, social
phenomena, or social symptoms in a reciprocal relationship with law as research objects
or their starting point with a focus on studies on attitudes and behavior of individuals,
groups, communities, institutions, and countries®. The theory of Justice, Legal Certainty,
Responsive Law and Human Rights as an analytical knife are applied to analyze legal issues
being studied, with a statutory approach, concept approach and analytical approach, and
a sociological approach. The data source used in this paper are primary data using direct
interview techniques with selected informants burposive sampling carried out in the area
of the Balinese customary law community divided into East Bali and West Bali.
Meanwhile, the informants were selected based on their position as widows and/or
women who gave birth to extramarital. The secondary data are taken from primary legal
materials in the form of the Marriage Law, the Human Rights Law and other laws related
to marriage, Child Protection and Women Protection Laws; the secondary law materials
are in the form of scientific articles, journals, books on marriage, tertiary law materials
are legal dictionaries, encyclopedias.?’The legal material collection technique used is the
library study technique. The data were obtained through direct interviews with
informants and through literature searches, for example understanding and studying in
more depth the literature and laws and regulations correlated with the discussions, both
directly and indirectly concerning the existence of extramarital children within Balinese

Yrwansyah, 2021, Legal Research, Choice of Methods & Article Writing Practices, Revised Edition, 4th
Print, Mirra Buana Media, Yogyakarta, p.185.
2 Ibid,p.3
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customary law community which are imbued with Hinduism teachings, further analysis is
carried out to get the final argument in the form of answers to the research problems.3

3. Inheritance Rights under Balinese Customary Law

Customary law is the law of indigenous community. The term indigenous community is
known in various terms. Soepomo calls as the term of "legal alliance".* Similarly, Surojo
Wignyodipuro in his book entitled Introduction and Principles of Customary Law
mentions the term as customary law community with the same term as Soepomo.®
Hilman Hadikusuma refers to customary law as a custom that has sanctions, while the
term adat (custom) containing no sanctions is a normative habit, namely a habit that is
in the form of rules of behavior applicable in a society.® Otje Salman defines indigenous
community as (customrechtsgemeenschap) namely a group of people who are regular,
permanent, and have the power and authority to manage their own wealth in the form
of objects both visible and invisible.”

Taking into account various formulations regarding customary law communities put
forward by some of these scholars, it seems obvious that these customary law
communities are bound by the same traditions passed down from generation to
generation in an alliance that has autonomous self-government, has its own assets both
worldly as well as religious magic. Regarding the tradition applicable from generation to
generation in inheritance under Balinese customary law, the patrilineal kinship line or the
line of inheritance to the purusa or based on male has been applied. However, this does
not rule out the opportunity for daughters to receive an inheritance in the event that
they choose “sentana rajeg” marriage system.®

In this inheritance relationship, as stated by Korn in the book of Gede Panetje writing
about Various notes on Balinese Customary Law, it is stated that the Inheritance Law in
Balinese Customary Law is the most difficult part. This is due to the existence of various
differences in several areas within the area of Balinese Customary Law, both regarding

3 Pasek Diantha, | Made, 2016, Normative Legal Research Methodology in Justification of Legal Theory,
Prenadamedia Group, Jakarta, p. 30.

4R. Soepomo, 1979, Chapters About Customary Law, Third print, Pradnya Paramita, Jakarta, p.32

5> Soerojo Wignyodipuro, 1979, Introduction and Principles of Customary Law, Third edition, Alumni,
Bandung, p.86.

6 Hilman Hadikusuma in Tolib Setiady, 2009, Digest of Indonesian Customary Law, Alfabeta, Bandung,
p.23

7 Otje Salman Soemadiningrat, 2002, Reconceptualization of Contemporary Customary Law, third
printing, Alumni, Bandung, p.114

8 Sentana Rajeg is a descendant, or female heir whose status is confirmed as a descendant or purusa;
Look at: Sari Adnyani, Ni Ketut, 2017, "Nyentana Marriage System in the Study of Customary Law and Its
Influence on Gender-Based Policy Accommodation",Journal of Social Sciences and Humanities , Vol.6 No.2 ,
October 2017, p.171
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the number of items to be inherited or regarding the number of shares for each heir, as
well as regarding decisions of customary courts.’ Analyzing the inheritance rights of a
child, Balinese Customary Law adheres to patrilineal kinship line. In daily practice,
although Balinese Custom adheres to patrilineal kinship line, Balinese Customary Law.
However, in inheritance has applied the values of justice to every child, both male and
female heirs. This is in line with the theory of justice put forward by John Rawls stating
that justice as fairness'® marked by the principles of rationality, freedom, and equality.
Referring to John Rawls's opinion, it can be seen that the position of a child in inheritance
has actually been given equal rights universally in fairness nature without discriminating
between boys and girls. Whoever carries out the obligation, then he or she will get the
rights. The most important thing is that the marital status of parents will determine the
position of children as heirs. In the case of choosing marriage out, it means that the child
will lose his right to inherit from his parents, because the person concerned has the status
of having left the place of residence (kedaton); and vice versa, when choosing a sentana
rajeg marriage, even though biologically she is a daughter, but because in her marriage
she is positioned as senatana rajeg, she will have the position of heir like a son.

Judging from the classification of inheritance, the first group of heirs is the descendant of
the heir to the lower inheritance, namely biological children or sentana children. Daily
practice within the Balinese customary law community shows that it is the biological sons
and/or male/daughter sentana children who receive their father's inheritance. If a fathe|r
leaves assets or debts, his children will accept them as the legal heirs. In the practice of
daily social interaction in Bali, it is also found children born from unregistered marriages,
in addition the children born from a mother whose biological father is unknown or what
is often called an extramarital child.

Under the Law Number 1 of 1974 concerning marriage and its amendments, namely Law
Number 16 of 2019, it is not clearly stated who is meant by an extramarital child,
however, if it is seen from the provisions of Article 42, it only states that there is a
limitation regarding the definition of an extramarital child, namely children born in or as
a result of a legal marriage. Because there is no definition of child born out of wedlock or
extramarital child, in this paper we use logic of argumentum a contrario With regard to
Article 42, what is meant by a child born out of wedlock or extramarital child is a child
who is not born in or as a result of a legal marriage.!! Based on the provisions of Article
42, it can be understood that a legal marriage will give birth to legitimate children, while

% Korn in Gde Panetje, 1989, Various Notes About Balinese Customary Law, Gunung Agung, Denpasar,
p.101

10 John Rawls, 2011, A Theory of Justice, Theory of Justice, Basics of Political Philosophy to Realize Social
Welfare in the Country, Pustaka Pelajar, Yogyakarta, p.100.

1 Sujana, | Nyoman, 2021, The Legal Position of Children Out of Wedlock in the Perspective of the
Constitutional Court Judgment Number 46/PUU-VIII/2010, Revised Edition, Aswaja Pressindo, Yogyakarta,
p.64
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an illegitimate marriage will give birth to illegitimate children, or extramarital children.
The Balinese customary law community, having always been guided by the Marriage Law,
has not completely regulated the position of children out of wedlock, because it only
regulates civil relations with the mother and the mother's family, while the relationship
with the biological father has not been completed even though a judgment from the
constitutional court Number 46/PUU-VIII/2010 has been handed down which
determined that "A child born out of wedlock has a civil relationship with his mother and
his mother's family as well as with the man as the father which can be proven based on
science and technology and/or other evidence according to law to have blood relations,
including civil relations with his father's family".

Hindu religious leaders in Bali who predominantly adhere to the teachings of Hinduism
which animate Balinese customary law have never followed up on the Constitutional
Court Judgment Number 46/PUU-VIII/2010, even though the Constitutional Court
handed down this judgment almost 14 years ago, but the existence of the position of
children out of wedlock in Bali only obtains the right to inherit from the mother. This is
also supported by the results of research conducted by Susianingsih,? while his biological
father seems to be free without any responsibilities. If it is compared with the Islamic
religion, it turns out that Islamic religious leaders have responded to the issuance of the
Constitutional Court's Judgment by giving punishment to their biological father to
separate part of his wealth through a mandatory will for the child out of wedlock.'® Upon
this judgment, if a man is proven through science and technology that he is the biological
father of a child out of marriage, then the man shall be obliged to fulfill his child's rights,
both for recognition by issuing a birth certificate, the right to a living as well as inheritance
rights.*

In the Balinese customary law community, it is indeed very difficult to provide a place for
extramarital children in inheritance, because the Balinese Hindu religion, which is the
main spirit for the Balinese indigenous community views that religious marriage
determines a child's lineage as an heir. Based on the results of interviews with several
religious leaders in various villages in Bali, it can be found that the relationship between
a man and a woman is considered valid as husband and wife or a legal marriage if the
bride and groom have performed the ceremony of mebyakawon (mebyakala), while
other ceremonies are not absolute requirements. Thus, it is religious marriage
determining the legal position of a child as an heir.

2 Susianingsih at.al, 2007, "The Position of Children born out of marriage in Balinese Customary Law
and its relation to Article 43 of Law Number 1 of 1974", Thesis, Master of Notarial Affairs, Faculty of Law,
Gadjah Mada University, Yogyakarta; downloaded on 24 July 2023

3 Fatwa MUI Number 11 of 2012

* Nurpancha, Hartian, 2017, "Legal Status of Children Out of Marriage Based on Islamic Law, and Their
Proof Status Through Science and Technology", dspace.uii.ac.id; downloaded on 24 July 2023
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This opinion is in line with the jurisprudence of the District Court of Singaraja in 1959
No.Crimineel; stating that the marriage of a woman to her cousin by eloping and then a
mebyakawon ceremony was made where the woman participated in it is considered
legal, even though according to the court the marriage could be called as a forced
marriage, because from the examination before the court there was sufficient evidence
that the woman actually did not love her cousin, but already had prior plans to marry
another guy.Beeause the woman finally married the young man-after the marriage wit§|1
her cousin was legalized, she was sentenced for violating Article 279 of the Criminal Code
in accordance with customary violations of “Drati Krama".

This hurisprudence has obtained support from Parisada Hindu Dharma with its advice to
Balinese Hindus living outside Bali in order that their marriage with women from other
tribes or religions is legalized, at least by performing a ceremony in the form of
mebyakawon. Mebyakawon ceremony is an absolute requirement for legalization of
marriage, while the other ceremonies, such as, delivering pemelepahan, paying the buyer
and “meciri Kulkul” (the sound of wooden bell) ¥* is merely a supplement which in practice
is often not done, for example \if the bride's parents do not agree with the marriage and
therefore forbid her child (and her son-in-law) to return to their original home and do not
like receiving the buyer's money. The money from the buyer is recently decreasing, one
way or another because accepting petukonwadu is considered selling children in a
commercial sense.

4. The Position of Extramarital Child Under Balinese Customary Law After
the Constitutional Court Judgment No. 46/PUU-VIII/2010

The law should be responsive, as well as in the enforcement of customary law in Balinese
customary law community, especially in determining the position of extramarital children
in inheritance right. Extramarital children, under Balinese customary law are often
referred to as bebinjat children, namely children whose biological father is unknown.®
The current situation prevailing in Balinese customary law community always pays
attention to justice for all levels of society, however regarding the position of extramarital
childrenininheritance is still marginalized, because the determination of a child's position
as an heir is always determined through the marital status of his/her parents. If the

5 Meciri Kulkul means broadcasting every incident involving Banjar members, and/or village members
as well as broadcasting the death of a banjar or village membrs, this is mostly done in South Bali area. This
broadcasting process is carried out at the time of Paruman Agung Banjar (General Meeting of Banjar) held
every six months before Galungan holiday. The results of the interview on 2 July 2023 took place in Sesetan
Traditional Village with Anak Agung Ngurah Gede and | Nyoman Arsana as the former Kelihan Banjar Kaja
Sesetan, South Denpasar

16 Murniti, Ni Wayan, "Inheritance Rights of Extramarital Children under Balinese Inheritance Customary
law (A Case Study in Dukuh Village, Sidemen Sub-District, Karangasem Regency",
https://jurnal.stahnmkuturan.ac.id,
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marriage is valid, then the children born will be the legal heirs. The point is that Balinese
Hindu religious leaders should prioritize the legitimacy of children from marriages
solemnized according to religion.

With regard to Extramarital Children, Balinese customary law which is imbued with Hindu
religious teachings has not yet responded to the issuance of a Constitutional Court
Judgment providing an opportunity for children out of marriage to obtain their rights as
children from their biological fathers, even though the Judgment of Constitutional Court
has been handed down more than a decade. Civil rights for extramarital children have
not been fully and completely regulated yet by religious leaders and traditional leaders in
Bali, because they only give rights from one side only, namely from the mother's line. The
legal position of extramarital children within Balinese customary law community has not
yet been regulated under autonomous and repressive legal regulations governing them,
thus, upon the handing down the Constitutional Court Judgment Number 46/PUU-
VIII/2010 ruling that "A child born out of marriage or extramarital child has a civil
relationship with his mother and his mother's family as well as with the man as the father
which can be proven based on science and technology and/or other evidence which under
the law has blood relationship, including civil relationsship with his father's family".

The traditional leaders in Balinese customary law community handling or resolving legal
issues regarding the position of extramarital children with their biological fathers should
provide a just and fair customary decision or settlement by responding to the judgment
of Constitutional Court. Therefore, extramarital children in obtaining their rights as the
heirs of their biological father from the purusa line can be realized through responsive
customary institutions. This is in line with the views of Responsive legal experts put
forward by Philippe Nonet and Philip Selznick in their book entitled "Responsive Law"
stating that responsive law is a higher evolutionary stage compared to autonomous law
and repressive law.’ For this reason, it is obligatory for Hindu religious leaders in Bali and
traditional leaders to immediately respond to the Judgment of Constitutional Court
stating that the biological father should also be imposed with responsibility for raising
extramarital children like children born out of legal marriages. Thus, the existence of
extramarital children in Balinese customary law community really obtains fair legal
protection.

Paying attention to the legal facts regarding the marginalization of the position of
extramarital children in inheritance rights in Balinese customary law community, where
it has been proven that until now the regulation regarding the position of extramarital
children in customary laws and regulations such as awig-awig Desa Adat or awig-awig
Banjar adat has not been completed, therefore the position of extramarital children in
inheritance right in Balinese Customary Law community still experiences discrimination

7 Philppe Nonet and Philip Selznick, 2013, Responsive Law, Nusamedia, Bandung, p.128
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viewed from human right. This can be clearly seen from the attitude of legislators to set
down regulations governing children born out of religiously valid marriages, which is
based on the results of interviews with several traditional and Hindu religious leaders in
Bali'® shows that there is an awig-awig of customary village which only regulates half of
the section, namely the section regulating the civil relationship of extramarital children
with their mothers and their mothers' families, while regulations regarding civil
relationship with their biological fathers have not existed yet.

The gray and indecisive attitude shown by the government was also shared by traditional
Hindu religious leaders in Bali who seemed indifferent to the existence of extramarital
children in obtaining their rights as heirs of their biological fathers. Thus, the regulation
regarding the rights of extramarital children in inheritance in customary wHzevillage i+1
Bali or in the understanding of Hindu-Balinese religious leaders regarding the civil
relationship of extramarital children with their biological fathers is still incomplete,
because it only provides legal certainty regarding civil relationship with their mothers and
mother's family, thus the legal protection of inheritance rights for extramarital children
within the Balinese Customary Law community until now has not been fully and
unanimously implemented.

Incomplete and unanimously legal protection of the extramarital children’s inheritance
rights within the Balinese customary law community is actually due to the fact that
religious leaders and traditional leaders in Bali still refer to the Marriage Law number 1
of 1974, where the marriage law only regulates regarding civil relations with the mother
and the mother's family, while civil relationship with the biological father have not been
regulated yet, and it turns out that the government itself seems very indecisive. ‘It is very
difficult to amend the Marriage Law or to issue government regulations regarding
extramarital children in civil relationship with their biological fathers, therefore, the
deficiencies in the Marriage Law should be sought in another way, namely to respond to
social developments in the community. In practice, it is often experienced that in a case
it is not clearly regulated by law, including the Marriage Law which does not clearly
regulate civil relationship between extramarital children and their biological fathers, and
even marriage laws do not govern them at all.

5. Conclusion

IThe position of extramarital children of in inheritance within the Balinese Customary Law
community has not fully obtained their rights, upon the Indonesian Constitutional Cout

judgment, Nurrber46/PUU-VH{2020-of which ruling obliges their biological father t
bear the responsibility as a parent by granting the rights of a child through scientific and

8 |nterview with Dr. Anak Agung Sudiana, SH., M.Fil., MH. as Bendesa Madya Indigenous City of
Denpasar on 30 June 2023
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technological evidence, has never been followed up by Parisada Hindu Dharma as the
highest religious institution overseeing Hindu religious institutions, therefore,
extramarital children still do not obtain justice and legal certainty in fighting for their
rights as the heirs of their biological father (Purusa side). ]For this reason, in order to
provide complete and unanimous legal protection to extramarital children in their
position as heirs, Parisada Hindu Dharma should respond by following up the existence
of the Constitutional Court's judgment through bisama by obliging biological fathers who
are proven based on science and technology to have a blood relationship, to give part of
his wealth as a guarantee for the continuity and welfare of the extramarital child.
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Abstract: This article analyzes the inheritance rights of children out of extramarital under Balinese
Customary Law post Constitutional Court Judgment Number 46/PUU-VIII/2010”. This study focuses on the
position of extramarital in term of inheritance under Balinese Customary Law after the enactment of
Constitutional Court Judgment Number 46/PUU-VIII/2010. The reasons why this legal issue is chosen as the
main subject of the study is due to the legal circumstance in which Balinese community do not grant
position to extramarital children under Balinese customary law in inheritance from the purusa line. Hindu-
Balinese religious leaders such as Parisada, as well as traditional village leaders such as the Traditional
Village Council (MDA) have never followed up on the Constitutional Court's ruling stating that children born
out of wedlock have civil relations with their biological fathers, while Islamic religious leaders have followed
up on the Constitutional Court's ruling by issuing a fatwa of MUl imposing an obligation on biological fathers
to separate their wealth for guarantee of life to children born out of wedlock through a wajibah
(mandatory) will. Applying the statutory approach, conceptual approach, sociological approach and case
approach, it can be understood that children born out of wedlock (Balinese call it as bebinjat children) have
no position as heirs in the purusa line, but only have an inheritance relationship with their mother and their
mother's family.

Keywords: Inheritance Rights; Extramarital, Customary Law

1. Introduction

Seen from the life of nation and state, children are the next generation for the ideals of
the nation, therefore every child reserves the right to survive, grow and develop and be
free from discrimination and violence. It can be seen from the provisions of Article 3
Paragraph (3) of Law Number 39 of 1999 concerning Human Rights. In line with these
provisions, the government's concern for the dignity of children has actually been
observed since the promulgation of Law Number 4 of 1979 concerning Child Welfare, but
until the issuance of Law Number 35 of 2014 concerning Child Protection, it turns out
that child welfare is still far from being what it should be expected, where discrimination
against children can be found as in the case of stunting in Indonesia, it is not only
encountered by children born out of legal marriage (extramarital children), but also
children born from legal marriages.

Along with the massive advances in information technology recently, where interaction
amongst individuals is no longer limited to a certain area but has penetrated and even
crossed the territorial boundaries of a country. This easy interaction relationship has

Commented [A1]: It should be clarified whether this article will
discuss constitutionality of inheritance rights of children or
constitutionality of “scope of children right”?

[ Formatted: Strikethrough

Commented [A2]: This article analyzes the inheritance rights of
children out of extramarital under Balinese Customary Law post
Constitutional Court Judgment Number 46/PUU-VIII/2010 and This
study focuses on the position of extramarital in term of inheritance
under Balinese Customary

[ Formatted: Font color: Dark Red



https://creativecommons.org/licenses/by/4.0/

P-ISSN: 2442-9880, E-ISSN: 2442-9899

lbrought about a change in the perception of the current generation, called Z generation,
considering that sex out of legal marriage is not something taboo, but has become a
culture “try first then buy”. This has become one of the triggers for early marriages, an
increase in abortion cases, and even an impact on the number of children born out of
legal marriages.

In the Balinese Customary Law community, in daily interactions, however, it turns out
that extramarital children are often bullied, insulted and ridiculed by calling them
illegitimate children, children of adultery (bebinjat children). It means that the child born
only has status and biological and juridical relationship with his biological mother, due to
the man who caused the birth of the child has disappeared and does not want to be
responsible, in addition to, it can also be that }the mother is unable to show who is actually

[ Commented [A3]: Missing sources.

the biological father of the extramarital child.

Considering the existence of this legal fact, it is evident that it will significantly impact the
status of these extramarital children, as they will not fully obtain their rights as future
generations and heirs of the nation. It is explicitly stated in the state constitution, where
in Article 28B paragraph (2) it is stated that: "Every child reserves the right to survival,
growth and development and is entitled to protection from violence and discrimination”.

With regard to the existence of extramarital children in everyday life, they do not get
their rights in accordance with the constitution, both the right to live, to grow and
develop, as well as the right to inherit finally due to a lawsuit from a mother who gave
birth to a child born out of legal marriage, has filed a lawsuit to the Constitutional Court.
This lawsuit was granted by the Constitutional Court through its judgment as outlined in
the Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17 February 2012.
The rulings of this judgment stated that "A child born out of wedlock has a civil
relationship with his mother and his mother's family as well as with the man as the father
which can be proven based on science and technology and/or other evidence according to
law to have blood relationship, including civil relationship with his father's family.

l‘l’he existence of the Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17
February 2012 \in its development which has exceeded a period of decade, it turns out

that Hindu religious leaders in Bali have never followed up the judgment by paying special
attention to the existence of extramarital children. Balinese customary law which is
imbued with Hindu religious teachings adhering patrilineal kinship does not pay attention
to extramarital children. Extramarital children under Balinese customary law do not
obtain complete protection under Balinese customary law, as they only get rights from
the mother who give birth to them, while the biological fathers seem free and no
responsibilities. In contrast to what has been done by Islamic religious leaders through
the ’l\/IUI ‘having issued Fatwa Number 11 of 2012 of which contents include: the

government is obliged to protect children resulting from adultery and prevent neglect,
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especially by giving punishment to men causing their birth to fulfill their needs.” |In
addition, the government also has the authority to impose takzir punishment on
adulterers resulting in the birth of children by requiring them to: a) suffice the children’s
needs; b) provide assets after they die through a wajibah (mandatory) will.

With regard to the existence of extramarital children within the Balinese customary law
community, they have not yet obtain justice and legal certainty up to the present
regarding their rights as children of the nation's next generation, therefore, it will be
discussed and studied in depth in this article: "What is the right of inheritance an
extramarital child under Hindu religious law after the enactment of the Constitutional
Court Judgment Number 46/PUU-VIII/2010 concerning the patrilineal line of kinship or
Purusa line adhered to by Balinese customary Iaw?"\

2. Method

This empirical legal study focuses on analyzing "The Inheritance Rights of Children Born<
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Out of Wedlock under Balinese Customary Law After the Enactment of Constitutiond!
Court Number 46/PUU-VIII/2010." The research methodology employed aligns with
Irwansyah's characterization of empirical legal research, which emphasizes investigating
social facts, phenomena, or symptoms in relation to the law. The study utilizes @
theoretical framework encompassing Justice, Legal Certainty, Responsive Law, an
Human Rights to analyze the legal issues at hand. Methodologically, it adopts a statutor
approach, concept approach, analytical approach, and sociological approach.

Primary data for this study are collected through direct interviews with purposivel
sampled informants, specifically widows and/or women who have given birth t¢
extramarital children, within the Balinese customary law community in both East Bali and
West Bali. Secondary data sources include primary legal materials such as the Marriag
Law, Human Rights Law, Child Protection Law, and Women Protection Law. Additionally,
secondary legal materials such as scientific articles, journals, and books related t¢
marriage are utilized, along with tertiary legal materials like legal dictionaries an
encyclopedias. The study employs library study techniques to collect legal materials.
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4-3. _Inheritance Rights under Balinese Customary Law

Customary law is the law of indigenous community. The term indigenous community is
known in various terms. Soepomo calls as the term of "legal alliance".* Similarly, Surojo
Wignyodipuro in his book entitled Introduction and Principles of Customary Law
mentions the term as customary law community with the same term as Soepomo.®
Hilman Hadikusuma refers to customary law as a custom that has sanctions, while the
term adat (custom) containing no sanctions is a normative habit, namely a habit that is
in the form of rules of behavior applicable in a society.® Otje Salman defines indigenous

4R. Soepomo, 1979, Chapters About Customary Law, Third print, Pradnya Paramita, Jakarta, p.32

5 Soerojo Wignyodipuro, 1979, Introduction and Principles of Customary Law, Third edition, Alumni,
Bandung, p.86.

6 Hilman Hadikusuma in Tolib Setiady, 2009, Digest of Indonesian Customary Law, Alfabeta, Bandung,
p.23
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community as (customrechtsgemeenschap) namely a group of people who are regular,
permanent, and have the power and authority to manage their own wealth in the form
of objects both visible and invisible.”

Taking into account various formulations regarding customary law communities put
forward by some of these scholars, it seems obvious that these customary law
communities are bound by the same traditions passed down from generation to
generation in an alliance that has autonomous self-government, has its own assets both
worldly as well as religious magic. Regarding the tradition applicable from generation to
generation in inheritance under Balinese customary law, the patrilineal kinship line or the
line of inheritance to the purusa or based on male has been applied. However, this does
not rule out the opportunity for daughters to receive an inheritance in the event that
they choose “sentana rajeg” marriage system.®

In this inheritance relationship, as stated by Korn in the book of Gede Panetje writing
about Various notes on Balinese Customary Law, it is stated that the Inheritance Law in
Balinese Customary Law is the most difficult part. This is due to the existence of various
differences in several areas within the area of Balinese Customary Law, both regarding
the number of items to be inherited or regarding the number of shares for each heir, as
well as regarding decisions of customary courts.® Analyzing the inheritance rights of a
child, Balinese Customary Law adheres to patrilineal kinship line. In daily practice,
although Balinese Custom adheres to patrilineal kinship line, Balinese Customary Law.
However, in inheritance has applied the values of justice to every child, both male and
female heirs. This is in line with the theory of justice put forward by John Rawls stating
that justice as fairness'® marked by the principles of rationality, freedom, and equality.
Referring to John Rawls's opinion, it can be seen that the position of a child in inheritance
has actually been given equal rights universally in fairness nature without discriminating
between boys and girls. Whoever carries out the obligation, then he or she will get the
rights. The most important thing is that the marital status of parents will determine the
position of children as heirs. In the case of choosing marriage out, it means that the child
will lose his right to inherit from his parents, because the person concerned has the status
of having left the place of residence (kedaton); and vice versa, when choosing a sentana

7 Otje Salman Soemadiningrat, 2002, Reconceptualization of Contemporary Customary Law, third
printing, Alumni, Bandung, p.114

8 Sentana Rajeg is a descendant, or female heir whose status is confirmed as a descendant or purusa;
Look at: Sari Adnyani, Ni Ketut, 2017, "Nyentana Marriage System in the Study of Customary Law and Its
Influence on Gender-Based Policy Accommodation",Journal of Social Sciences and Humanities , Vol.6 No.2 ,
October 2017, p.171

% Korn in Gde Panetje, 1989, Various Notes About Balinese Customary Law, Gunung Agung, Denpasar,
p.101

10 John Rawls, 2011, A Theory of Justice, Theory of Justice, Basics of Political Philosophy to Realize Social
Welfare in the Country, Pustaka Pelajar, Yogyakarta, p.100.



P-ISSN: 2442-9880, E-ISSN: 2442-9899

rajeg marriage, even though biologically she is a daughter, but because in her marriage
she is positioned as senatana rajeg, she will have the position of heir like a son.

Judging from the classification of inheritance, the first group of heirs is the descendant of
the heir to the lower inheritance, namely biological children or sentana children. Daily
practice within the Balinese customary law community shows that it is the biological sons
and/or male/daughter sentana children who receive their father's inheritance. If a father
leaves assets or debts, his children will accept them as the legal heirs. In the practice of
daily social interaction in Bali, it is also found children born from unregistered marriages,
in addition the children born from a mother whose biological father is unknown or what
is often called an extramarital child.

Under the Law Number 1 of 1974 concerning marriage and its amendments, namely Law
Number 16 of 2019, it is not clearly stated who is meant by an extramarital child,
however, if it is seen from the provisions of Article 42, it only states that there is a
limitation regarding the definition of an extramarital child, namely children born in or as
a result of a legal marriage. Because there is no definition of child born out of wedlock or
extramarital child, in this paper we use logic of argumentum a contrario With regard to
Article 42, what is meant by a child born out of wedlock or extramarital child is a child
who is not born in or as a result of a legal marriage.!! Based on the provisions of Article
42, it can be understood that a legal marriage will give birth to legitimate children, while
an illegitimate marriage will give birth to illegitimate children, or extramarital children.
The Balinese customary law community, having always been guided by the Marriage Law,
has not completely regulated the position of children out of wedlock, because it only
regulates civil relations with the mother and the mother's family, while the relationship
with the biological father has not been completed even though a judgment from the
constitutional court Number 46/PUU-VIII/2010 has been handed down which
determined that "A child born out of wedlock has a civil relationship with his mother and
his mother's family as well as with the man as the father which can be proven based on
science and technology and/or other evidence according to law to have blood relations,
including civil relations with his father's family".

Hindu religious leaders in Bali who predominantly adhere to the teachings of Hinduism
which animate Balinese customary law have never followed up on the Constitutional
Court Judgment Number 46/PUU-VIII/2010, even though the Constitutional Court
handed down this judgment almost 14 years ago, but the existence of the position of
children out of wedlock in Bali only obtains the right to inherit from the mother. This is

1 Sujana, | Nyoman, 2021, The Legal Position of Children Out of Wedlock in the Perspective of the
Constitutional Court Judgment Number 46/PUU-VIII/2010, Revised Edition, Aswaja Pressindo, Yogyakarta,
p.64
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also supported by the results of research conducted by Susianingsih,*? while his biological
father seems to be free without any responsibilities. If it is compared with the Islamic
religion, it turns out that Islamic religious leaders have responded to the issuance of the
Constitutional Court's Judgment by giving punishment to their biological father to
separate part of his wealth through a mandatory will for the child out of wedlock.'® Upon
this judgment, if a man is proven through science and technology that he is the biological
father of a child out of marriage, then the man shall be obliged to fulfill his child's rights,
both for recognition by issuing a birth certificate, the right to a living as well as inheritance
rights.™

In the Balinese customary law community, it is indeed very difficult to provide a place for
extramarital children in inheritance, because the Balinese Hindu religion, which is the
main spirit for the Balinese indigenous community views that religious marriage
determines a child's lineage as an heir. Based on the results of interviews with several
religious leaders in various villages in Bali, it can be found that the relationship between
a man and a woman is considered valid as husband and wife or a legal marriage if the
bride and groom have performed the ceremony of mebyakawon (mebyakala), while
other ceremonies are not absolute requirements. Thus, it is religious marriage
determining the legal position of a child as an heir.

This opinion is in line with the jurisprudence of the District Court of Singaraja in 1959
No.Crimineel; stating that the marriage of a woman to her cousin by eloping and then a
mebyakawon ceremony was made where the woman participated in it is considered
legal, even though according to the court the marriage could be called as a forced
marriage, because from the examination before the court there was sufficient evidence
that the woman actually did not love her cousin, but already had prior plans to marry
another guy. Beeause the woman finally married the young man after the marriage Wit)|1
her cousin was legalized, she was sentenced for violating Article 279 of the Criminal Code
in accordance with customary violations of “Drati Krama".

This ﬁurisprudence has obtained support from Parisada Hindu Dharma with its advice to
Balinese Hindus living outside Bali in order that their marriage with women from other
tribes or religions is legalized, at least by performing a ceremony in the form of
mebyakawon. Mebyakawon ceremony is an absolute requirement for legalization of
marriage, while the other ceremonies, such as, delivering pemelepahan, paying the buyer

2 Susianingsih at.al, 2007, "The Position of Children born out of marriage in Balinese Customary Law
and its relation to Article 43 of Law Number 1 of 1974", Thesis, Master of Notarial Affairs, Faculty of Law,
Gadjah Mada University, Yogyakarta; downloaded on 24 July 2023

3 Fatwa MUI Number 11 of 2012

* Nurpancha, Hartian, 2017, "Legal Status of Children Out of Marriage Based on Islamic Law, and Their
Proof Status Through Science and Technology", dspace.uii.ac.id; downloaded on 24 July 2023
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and “meciri Kulkul” (the sound of wooden bell) ¥* is merely a supplement which in practice
is often not done, for example \if the bride's parents do not agree with the marriage and

therefore forbid her child (and her son-in-law) to return to their original home and do not
like receiving the buyer's money. The money from the buyer is recently decreasing, one
way or another because accepting petukonwadu is considered selling children in a
commercial sense.

5:4. The Position of Extramarital Child Under Balinese Customary Law
After the Constitutional Court Judgment No. 46/PUU-VIII/2010

The law should be responsive, as well as in the enforcement of customary law in Balinese
customary law community, especially in determining the position of extramarital children
in inheritance right. Extramarital children, under Balinese customary law are often
referred to as bebinjat children, namely children whose biological father is unknown.®
The current situation prevailing in Balinese customary law community always pays
attention to justice for all levels of society, however regarding the position of extramarital
childrenininheritance is still marginalized, because the determination of a child's position
as an heir is always determined through the marital status of his/her parents. If the
marriage is valid, then the children born will be the legal heirs. The point is that Balinese
Hindu religious leaders should prioritize the legitimacy of children from marriages
solemnized according to religion.

With regard to Extramarital Children, Balinese customary law which is imbued with Hindu
religious teachings has not yet responded to the issuance of a Constitutional Court
Judgment providing an opportunity for children out of marriage to obtain their rights as
children from their biological fathers, even though the Judgment of Constitutional Court
has been handed down more than a decade. Civil rights for extramarital children have
not been fully and completely regulated yet by religious leaders and traditional leaders in
Bali, because they only give rights from one side only, namely from the mother's line. The
legal position of extramarital children within Balinese customary law community has not
yet been regulated under autonomous and repressive legal regulations governing them,
thus, upon the handing down the Constitutional Court Judgment Number 46/PUU-
VI1/2010 ruling that "A child born out of marriage or extramarital child has a civil

5 Meciri Kulkul means broadcasting every incident involving Banjar members, and/or village members
as well as broadcasting the death of a banjar or village membrs, this is mostly done in South Bali area. This
broadcasting process is carried out at the time of Paruman Agung Banjar (General Meeting of Banjar) held
every six months before Galungan holiday. The results of the interview on 2 July 2023 took place in Sesetan
Traditional Village with Anak Agung Ngurah Gede and | Nyoman Arsana as the former Kelihan Banjar Kaja
Sesetan, South Denpasar

16 Murniti, Ni Wayan, "Inheritance Rights of Extramarital Children under Balinese Inheritance Customary
law (A Case Study in Dukuh Village, Sidemen Sub-District, Karangasem Regency",
https://jurnal.stahnmkuturan.ac.id,
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relationship with his mother and his mother's family as well as with the man as the father
which can be proven based on science and technology and/or other evidence which under
the law has blood relationship, including civil relationsship with his father's family".

The traditional leaders in Balinese customary law community handling or resolving legal
issues regarding the position of extramarital children with their biological fathers should
provide a just and fair customary decision or settlement by responding to the judgment
of Constitutional Court. Therefore, extramarital children in obtaining their rights as the
heirs of their biological father from the purusa line can be realized through responsive
customary institutions. This is in line with the views of Responsive legal experts put
forward by Philippe Nonet and Philip Selznick in their book entitled "Responsive Law"
stating that responsive law is a higher evolutionary stage compared to autonomous law
and repressive law.” For this reason, it is obligatory for Hindu religious leaders in Bali and
traditional leaders to immediately respond to the Judgment of Constitutional Court
stating that the biological father should also be imposed with responsibility for raising
extramarital children like children born out of legal marriages. Thus, the existence of
extramarital children in Balinese customary law community really obtains fair legal
protection.

Paying attention to the legal facts regarding the marginalization of the position of
extramarital children in inheritance rights in Balinese customary law community, where
it has been proven that until now the regulation regarding the position of extramarital
children in customary laws and regulations such as awig-awig Desa Adat or awig-awig
Banjar adat has not been completed, therefore the position of extramarital children in
inheritance right in Balinese Customary Law community still experiences discrimination
viewed from human right. This can be clearly seen from the attitude of legislators to set
down regulations governing children born out of religiously valid marriages, which is
based on the results of interviews with several traditional and Hindu religious leaders in
Bali'® shows that there is an awig-awig of customary village which only regulates half of
the section, namely the section regulating the civil relationship of extramarital children
with their mothers and their mothers' families, while regulations regarding civil
relationship with their biological fathers have not existed yet.

The gray and indecisive attitude shown by the government was also shared by traditional
Hindu religious leaders in Bali who seemed indifferent to the existence of extramarital
children in obtaining their rights as heirs of their biological fathers. Thus, the regulation
regarding the rights of extramarital children in inheritance in customary wHzevillage i+1
Bali or in the understanding of Hindu-Balinese religious leaders regarding the civil

7 Philppe Nonet and Philip Selznick, 2013, Responsive Law, Nusamedia, Bandung, p.128
8 |nterview with Dr. Anak Agung Sudiana, SH., M.Fil., MH. as Bendesa Madya Indigenous City of
Denpasar on 30 June 2023
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relationship of extramarital children with their biological fathers is still incomplete,
because it only provides legal certainty regarding civil relationship with their mothers and
mother's family, thus the legal protection of inheritance rights for extramarital children
within the Balinese Customary Law community until now has not been fully and
unanimously implemented.

Incomplete and unanimously legal protection of the extramarital children’s inheritance
rights within the Balinese customary law community is actually due to the fact that
religious leaders and traditional leaders in Bali still refer to the Marriage Law number 1
of 1974, where the marriage law only regulates regarding civil relations with the mother
and the mother's family, while civil relationship with the biological father have not been
regulated yet, and it turns out that the government itself seems very indecisive. \It is very
difficult to amend the Marriage Law or to issue government regulations regarding
extramarital children in civil relationship with their biological fathers, therefore, the
deficiencies in the Marriage Law should be sought in another way, namely to respond to
social developments in the community. In practice, it is often experienced that in a case
it is not clearly regulated by law, including the Marriage Law which does not clearly
regulate civil relationship between extramarital children and their biological fathers, and
even marriage laws do not govern them at all.

6.5. Conclusion

IThe position of extramarital children of in inheritance within the Balinese Customary Law
community has not fully obtained their rights, upon the Indonesian Constitutional Court
judgment, Nurrber46/PUU\AN/2040-6f which ruling obliges their biological father to
bear the responsibility as a parent by granting the rights of a child through scientific and
technological evidence, has never been followed up by Parisada Hindu Dharma as the
highest religious institution overseeing Hindu religious institutions, therefore,
extramarital children still do not obtain justice and legal certainty in fighting for their
rights as the heirs of their biological father (Purusa side). \For this reason, in order to
provide complete and unanimous legal protection to extramarital children in their
position as heirs, Parisada Hindu Dharma should respond by following up the existence
of the Constitutional Court's judgment through bisama by obliging biological fathers who
are proven based on science and technology to have a blood relationship, to give part of
his wealth as a guarantee for the continuity and welfare of the extramarital child.
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Abstract: This article analyzes the inheritance rights of children out of extramarital under Balinese
Customary Law post Constitutional Court Judgment Number 46/PUU-VIII/2010”. This study focuses on the
position of extramarital in term of inheritance under Balinese Customary Law after the enactment of
Constitutional Court Judgment Number 46/PUU-VIII/2010. The reasons why this legal issue is chosen as the
main subject of the study is due to the legal circumstance in which Balinese community do not grant
position to extramarital children under Balinese customary law in inheritance from the purusa line. Hindu-
Balinese religious leaders such as Parisada, as well as traditional village leaders such as the Traditional
Village Council (MDA) have never followed up on the Constitutional Court's ruling stating that children born
out of wedlock have civil relations with their biological fathers, while Islamic religious leaders have followed
up on the Constitutional Court's ruling by issuing a fatwa of MUl imposing an obligation on biological fathers
to separate their wealth for guarantee of life to children born out of wedlock through a wajibah
(mandatory) will. Applying the statutory approach, conceptual approach, sociological approach and case
approach, it can be understood that children born out of wedlock (Balinese call it as bebinjat children) have
no position as heirs in the purusa line, but only have an inheritance relationship with their mother and their
mother's family.

Keywords: Inheritance Rights; Extramarital, Customary Law

1. Introduction

Seen from the life of nation and state, children are the next generation for the ideals of
the nation, therefore every child reserves the right to survive, grow and develop and be
free from discrimination and violence. It can be seen from the provisions of Article 3
Paragraph (3) of Law Number 39 of 1999 concerning Human Rights. In line with these
provisions, the government's concern for the dignity of children has actually been
observed since the promulgation of Law Number 4 of 1979 concerning Child Welfare, but
until the issuance of Law Number 35 of 2014 concerning Child Protection, it turns out
that child welfare is still far from being what it should be expected, where discrimination
against children can be found as in the case of stunting in Indonesia, it is not only
encountered by children born out of legal marriage (extramarital children), but also
children born from legal marriages.

Along with the massive advances in information technology recently, where interaction
amongst individuals is no longer limited to a certain area but has penetrated and even
crossed the territorial boundaries of a country. This easy interaction relationship has
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lbrought about a change in the perception of the current generation, called Z generation,
considering that sex out of legal marriage is not something taboo, but has become a
culture “try first then buy”. This has become one of the triggers for early marriages, an
increase in abortion cases, and even an impact on the number of children born out of
legal marriages.

In the Balinese Customary Law community, in daily interactions, however, it turns out
that extramarital children are often bullied, insulted and ridiculed by calling them
illegitimate children, children of adultery (bebinjat children). It means that the child born
only has status and biological and juridical relationship with his biological mother, due to
the man who caused the birth of the child has disappeared and does not want to be
responsible, in addition to, it can also be that }the mother is unable to show who is actually

[ Commented [A3]: Missing sources.

the biological father of the extramarital child.

Considering the existence of this legal fact, it is evident that it will significantly impact the
status of these extramarital children, as they will not fully obtain their rights as future
generations and heirs of the nation. It is explicitly stated in the state constitution, where
in Article 28B paragraph (2) it is stated that: "Every child reserves the right to survival,
growth and development and is entitled to protection from violence and discrimination”.

With regard to the existence of extramarital children in everyday life, they do not get
their rights in accordance with the constitution, both the right to live, to grow and
develop, as well as the right to inherit finally due to a lawsuit from a mother who gave
birth to a child born out of legal marriage, has filed a lawsuit to the Constitutional Court.
This lawsuit was granted by the Constitutional Court through its judgment as outlined in
the Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17 February 2012.
The rulings of this judgment stated that "A child born out of wedlock has a civil
relationship with his mother and his mother's family as well as with the man as the father
which can be proven based on science and technology and/or other evidence according to
law to have blood relationship, including civil relationship with his father's family.

l‘l’he existence of the Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17
February 2012 \in its development which has exceeded a period of decade, it turns out

that Hindu religious leaders in Bali have never followed up the judgment by paying special
attention to the existence of extramarital children. Balinese customary law which is
imbued with Hindu religious teachings adhering patrilineal kinship does not pay attention
to extramarital children. Extramarital children under Balinese customary law do not
obtain complete protection under Balinese customary law, as they only get rights from
the mother who give birth to them, while the biological fathers seem free and no
responsibilities. In contrast to what has been done by Islamic religious leaders through
the ’l\/IUI ‘having issued Fatwa Number 11 of 2012 of which contents include: the

government is obliged to protect children resulting from adultery and prevent neglect,
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especially by giving punishment to men causing their birth to fulfill their needs.” |In
addition, the government also has the authority to impose takzir punishment on
adulterers resulting in the birth of children by requiring them to: a) suffice the children’s
needs; b) provide assets after they die through a wajibah (mandatory) will.

With regard to the existence of extramarital children within the Balinese customary law
community, they have not yet obtain justice and legal certainty up to the present
regarding their rights as children of the nation's next generation, therefore, it will be
discussed and studied in depth in this article: "What is the right of inheritance an
extramarital child under Hindu religious law after the enactment of the Constitutional
Court Judgment Number 46/PUU-VIII/2010 concerning the patrilineal line of kinship or
Purusa line adhered to by Balinese customary Iaw?"\

2. Method

This empirical legal study focuses on analyzing "The Inheritance Rights of Children Born<
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Out of Wedlock under Balinese Customary Law After the Enactment of Constitutiond!
Court Number 46/PUU-VIII/2010." The research methodology employed aligns with
Irwansyah's characterization of empirical legal research, which emphasizes investigating
social facts, phenomena, or symptoms in relation to the law. The study utilizes @
theoretical framework encompassing Justice, Legal Certainty, Responsive Law, an
Human Rights to analyze the legal issues at hand. Methodologically, it adopts a statutor
approach, concept approach, analytical approach, and sociological approach.

Primary data for this study are collected through direct interviews with purposivel
sampled informants, specifically widows and/or women who have given birth t¢
extramarital children, within the Balinese customary law community in both East Bali and
West Bali. Secondary data sources include primary legal materials such as the Marriag
Law, Human Rights Law, Child Protection Law, and Women Protection Law. Additionally,
secondary legal materials such as scientific articles, journals, and books related t¢
marriage are utilized, along with tertiary legal materials like legal dictionaries an
encyclopedias. The study employs library study techniques to collect legal materials.

™

e Data collection methods involve direct interviews with<—
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4-3. _Inheritance Rights under Balinese Customary Law

Customary law is the law of indigenous community. The term indigenous community is
known in various terms. Soepomo calls as the term of "legal alliance".* Similarly, Surojo
Wignyodipuro in his book entitled Introduction and Principles of Customary Law
mentions the term as customary law community with the same term as Soepomo.®
Hilman Hadikusuma refers to customary law as a custom that has sanctions, while the
term adat (custom) containing no sanctions is a normative habit, namely a habit that is
in the form of rules of behavior applicable in a society.® Otje Salman defines indigenous

4R. Soepomo, 1979, Chapters About Customary Law, Third print, Pradnya Paramita, Jakarta, p.32

5 Soerojo Wignyodipuro, 1979, Introduction and Principles of Customary Law, Third edition, Alumni,
Bandung, p.86.

6 Hilman Hadikusuma in Tolib Setiady, 2009, Digest of Indonesian Customary Law, Alfabeta, Bandung,
p.23
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community as (customrechtsgemeenschap) namely a group of people who are regular,
permanent, and have the power and authority to manage their own wealth in the form
of objects both visible and invisible.”

Taking into account various formulations regarding customary law communities put
forward by some of these scholars, it seems obvious that these customary law
communities are bound by the same traditions passed down from generation to
generation in an alliance that has autonomous self-government, has its own assets both
worldly as well as religious magic. Regarding the tradition applicable from generation to
generation in inheritance under Balinese customary law, the patrilineal kinship line or the
line of inheritance to the purusa or based on male has been applied. However, this does
not rule out the opportunity for daughters to receive an inheritance in the event that
they choose “sentana rajeg” marriage system.®

In this inheritance relationship, as stated by Korn in the book of Gede Panetje writing
about Various notes on Balinese Customary Law, it is stated that the Inheritance Law in
Balinese Customary Law is the most difficult part. This is due to the existence of various
differences in several areas within the area of Balinese Customary Law, both regarding
the number of items to be inherited or regarding the number of shares for each heir, as
well as regarding decisions of customary courts.® Analyzing the inheritance rights of a
child, Balinese Customary Law adheres to patrilineal kinship line. In daily practice,
although Balinese Custom adheres to patrilineal kinship line, Balinese Customary Law.
However, in inheritance has applied the values of justice to every child, both male and
female heirs. This is in line with the theory of justice put forward by John Rawls stating
that justice as fairness'® marked by the principles of rationality, freedom, and equality.
Referring to John Rawls's opinion, it can be seen that the position of a child in inheritance
has actually been given equal rights universally in fairness nature without discriminating
between boys and girls. Whoever carries out the obligation, then he or she will get the
rights. The most important thing is that the marital status of parents will determine the
position of children as heirs. In the case of choosing marriage out, it means that the child
will lose his right to inherit from his parents, because the person concerned has the status
of having left the place of residence (kedaton); and vice versa, when choosing a sentana

7 Otje Salman Soemadiningrat, 2002, Reconceptualization of Contemporary Customary Law, third
printing, Alumni, Bandung, p.114

8 Sentana Rajeg is a descendant, or female heir whose status is confirmed as a descendant or purusa;
Look at: Sari Adnyani, Ni Ketut, 2017, "Nyentana Marriage System in the Study of Customary Law and Its
Influence on Gender-Based Policy Accommodation",Journal of Social Sciences and Humanities , Vol.6 No.2 ,
October 2017, p.171

% Korn in Gde Panetje, 1989, Various Notes About Balinese Customary Law, Gunung Agung, Denpasar,
p.101

10 John Rawls, 2011, A Theory of Justice, Theory of Justice, Basics of Political Philosophy to Realize Social
Welfare in the Country, Pustaka Pelajar, Yogyakarta, p.100.
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rajeg marriage, even though biologically she is a daughter, but because in her marriage
she is positioned as senatana rajeg, she will have the position of heir like a son.

Judging from the classification of inheritance, the first group of heirs is the descendant of
the heir to the lower inheritance, namely biological children or sentana children. Daily
practice within the Balinese customary law community shows that it is the biological sons
and/or male/daughter sentana children who receive their father's inheritance. If a father
leaves assets or debts, his children will accept them as the legal heirs. In the practice of
daily social interaction in Bali, it is also found children born from unregistered marriages,
in addition the children born from a mother whose biological father is unknown or what
is often called an extramarital child.

Under the Law Number 1 of 1974 concerning marriage and its amendments, namely Law
Number 16 of 2019, it is not clearly stated who is meant by an extramarital child,
however, if it is seen from the provisions of Article 42, it only states that there is a
limitation regarding the definition of an extramarital child, namely children born in or as
a result of a legal marriage. Because there is no definition of child born out of wedlock or
extramarital child, in this paper we use logic of argumentum a contrario With regard to
Article 42, what is meant by a child born out of wedlock or extramarital child is a child
who is not born in or as a result of a legal marriage.!! Based on the provisions of Article
42, it can be understood that a legal marriage will give birth to legitimate children, while
an illegitimate marriage will give birth to illegitimate children, or extramarital children.
The Balinese customary law community, having always been guided by the Marriage Law,
has not completely regulated the position of children out of wedlock, because it only
regulates civil relations with the mother and the mother's family, while the relationship
with the biological father has not been completed even though a judgment from the
constitutional court Number 46/PUU-VIII/2010 has been handed down which
determined that "A child born out of wedlock has a civil relationship with his mother and
his mother's family as well as with the man as the father which can be proven based on
science and technology and/or other evidence according to law to have blood relations,
including civil relations with his father's family".

Hindu religious leaders in Bali who predominantly adhere to the teachings of Hinduism
which animate Balinese customary law have never followed up on the Constitutional
Court Judgment Number 46/PUU-VIII/2010, even though the Constitutional Court
handed down this judgment almost 14 years ago, but the existence of the position of
children out of wedlock in Bali only obtains the right to inherit from the mother. This is

1 Sujana, | Nyoman, 2021, The Legal Position of Children Out of Wedlock in the Perspective of the
Constitutional Court Judgment Number 46/PUU-VIII/2010, Revised Edition, Aswaja Pressindo, Yogyakarta,
p.64
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also supported by the results of research conducted by Susianingsih,*? while his biological
father seems to be free without any responsibilities. If it is compared with the Islamic
religion, it turns out that Islamic religious leaders have responded to the issuance of the
Constitutional Court's Judgment by giving punishment to their biological father to
separate part of his wealth through a mandatory will for the child out of wedlock.'® Upon
this judgment, if a man is proven through science and technology that he is the biological
father of a child out of marriage, then the man shall be obliged to fulfill his child's rights,
both for recognition by issuing a birth certificate, the right to a living as well as inheritance
rights.™

In the Balinese customary law community, it is indeed very difficult to provide a place for
extramarital children in inheritance, because the Balinese Hindu religion, which is the
main spirit for the Balinese indigenous community views that religious marriage
determines a child's lineage as an heir. Based on the results of interviews with several
religious leaders in various villages in Bali, it can be found that the relationship between
a man and a woman is considered valid as husband and wife or a legal marriage if the
bride and groom have performed the ceremony of mebyakawon (mebyakala), while
other ceremonies are not absolute requirements. Thus, it is religious marriage
determining the legal position of a child as an heir.

This opinion is in line with the jurisprudence of the District Court of Singaraja in 1959
No.Crimineel; stating that the marriage of a woman to her cousin by eloping and then a
mebyakawon ceremony was made where the woman participated in it is considered
legal, even though according to the court the marriage could be called as a forced
marriage, because from the examination before the court there was sufficient evidence
that the woman actually did not love her cousin, but already had prior plans to marry
another guy. Beeause the woman finally married the young man after the marriage Wit)|1
her cousin was legalized, she was sentenced for violating Article 279 of the Criminal Code
in accordance with customary violations of “Drati Krama".

This ﬁurisprudence has obtained support from Parisada Hindu Dharma with its advice to
Balinese Hindus living outside Bali in order that their marriage with women from other
tribes or religions is legalized, at least by performing a ceremony in the form of
mebyakawon. Mebyakawon ceremony is an absolute requirement for legalization of
marriage, while the other ceremonies, such as, delivering pemelepahan, paying the buyer

2 Susianingsih at.al, 2007, "The Position of Children born out of marriage in Balinese Customary Law
and its relation to Article 43 of Law Number 1 of 1974", Thesis, Master of Notarial Affairs, Faculty of Law,
Gadjah Mada University, Yogyakarta; downloaded on 24 July 2023

3 Fatwa MUI Number 11 of 2012

* Nurpancha, Hartian, 2017, "Legal Status of Children Out of Marriage Based on Islamic Law, and Their
Proof Status Through Science and Technology", dspace.uii.ac.id; downloaded on 24 July 2023
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and “meciri Kulkul” (the sound of wooden bell) ¥* is merely a supplement which in practice
is often not done, for example \if the bride's parents do not agree with the marriage and

therefore forbid her child (and her son-in-law) to return to their original home and do not
like receiving the buyer's money. The money from the buyer is recently decreasing, one
way or another because accepting petukonwadu is considered selling children in a
commercial sense.

5:4. The Position of Extramarital Child Under Balinese Customary Law
After the Constitutional Court Judgment No. 46/PUU-VIII/2010

The law should be responsive, as well as in the enforcement of customary law in Balinese
customary law community, especially in determining the position of extramarital children
in inheritance right. Extramarital children, under Balinese customary law are often
referred to as bebinjat children, namely children whose biological father is unknown.®
The current situation prevailing in Balinese customary law community always pays
attention to justice for all levels of society, however regarding the position of extramarital
childrenininheritance is still marginalized, because the determination of a child's position
as an heir is always determined through the marital status of his/her parents. If the
marriage is valid, then the children born will be the legal heirs. The point is that Balinese
Hindu religious leaders should prioritize the legitimacy of children from marriages
solemnized according to religion.

With regard to Extramarital Children, Balinese customary law which is imbued with Hindu
religious teachings has not yet responded to the issuance of a Constitutional Court
Judgment providing an opportunity for children out of marriage to obtain their rights as
children from their biological fathers, even though the Judgment of Constitutional Court
has been handed down more than a decade. Civil rights for extramarital children have
not been fully and completely regulated yet by religious leaders and traditional leaders in
Bali, because they only give rights from one side only, namely from the mother's line. The
legal position of extramarital children within Balinese customary law community has not
yet been regulated under autonomous and repressive legal regulations governing them,
thus, upon the handing down the Constitutional Court Judgment Number 46/PUU-
VI1/2010 ruling that "A child born out of marriage or extramarital child has a civil

5 Meciri Kulkul means broadcasting every incident involving Banjar members, and/or village members
as well as broadcasting the death of a banjar or village membrs, this is mostly done in South Bali area. This
broadcasting process is carried out at the time of Paruman Agung Banjar (General Meeting of Banjar) held
every six months before Galungan holiday. The results of the interview on 2 July 2023 took place in Sesetan
Traditional Village with Anak Agung Ngurah Gede and | Nyoman Arsana as the former Kelihan Banjar Kaja
Sesetan, South Denpasar

16 Murniti, Ni Wayan, "Inheritance Rights of Extramarital Children under Balinese Inheritance Customary
law (A Case Study in Dukuh Village, Sidemen Sub-District, Karangasem Regency",
https://jurnal.stahnmkuturan.ac.id,
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relationship with his mother and his mother's family as well as with the man as the father
which can be proven based on science and technology and/or other evidence which under
the law has blood relationship, including civil relationsship with his father's family".

The traditional leaders in Balinese customary law community handling or resolving legal
issues regarding the position of extramarital children with their biological fathers should
provide a just and fair customary decision or settlement by responding to the judgment
of Constitutional Court. Therefore, extramarital children in obtaining their rights as the
heirs of their biological father from the purusa line can be realized through responsive
customary institutions. This is in line with the views of Responsive legal experts put
forward by Philippe Nonet and Philip Selznick in their book entitled "Responsive Law"
stating that responsive law is a higher evolutionary stage compared to autonomous law
and repressive law.” For this reason, it is obligatory for Hindu religious leaders in Bali and
traditional leaders to immediately respond to the Judgment of Constitutional Court
stating that the biological father should also be imposed with responsibility for raising
extramarital children like children born out of legal marriages. Thus, the existence of
extramarital children in Balinese customary law community really obtains fair legal
protection.

Paying attention to the legal facts regarding the marginalization of the position of
extramarital children in inheritance rights in Balinese customary law community, where
it has been proven that until now the regulation regarding the position of extramarital
children in customary laws and regulations such as awig-awig Desa Adat or awig-awig
Banjar adat has not been completed, therefore the position of extramarital children in
inheritance right in Balinese Customary Law community still experiences discrimination
viewed from human right. This can be clearly seen from the attitude of legislators to set
down regulations governing children born out of religiously valid marriages, which is
based on the results of interviews with several traditional and Hindu religious leaders in
Bali'® shows that there is an awig-awig of customary village which only regulates half of
the section, namely the section regulating the civil relationship of extramarital children
with their mothers and their mothers' families, while regulations regarding civil
relationship with their biological fathers have not existed yet.

The gray and indecisive attitude shown by the government was also shared by traditional
Hindu religious leaders in Bali who seemed indifferent to the existence of extramarital
children in obtaining their rights as heirs of their biological fathers. Thus, the regulation
regarding the rights of extramarital children in inheritance in customary wHzevillage i+1
Bali or in the understanding of Hindu-Balinese religious leaders regarding the civil

7 Philppe Nonet and Philip Selznick, 2013, Responsive Law, Nusamedia, Bandung, p.128
8 |nterview with Dr. Anak Agung Sudiana, SH., M.Fil., MH. as Bendesa Madya Indigenous City of
Denpasar on 30 June 2023
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relationship of extramarital children with their biological fathers is still incomplete,
because it only provides legal certainty regarding civil relationship with their mothers and
mother's family, thus the legal protection of inheritance rights for extramarital children
within the Balinese Customary Law community until now has not been fully and
unanimously implemented.

Incomplete and unanimously legal protection of the extramarital children’s inheritance
rights within the Balinese customary law community is actually due to the fact that
religious leaders and traditional leaders in Bali still refer to the Marriage Law number 1
of 1974, where the marriage law only regulates regarding civil relations with the mother
and the mother's family, while civil relationship with the biological father have not been
regulated yet, and it turns out that the government itself seems very indecisive. \It is very
difficult to amend the Marriage Law or to issue government regulations regarding
extramarital children in civil relationship with their biological fathers, therefore, the
deficiencies in the Marriage Law should be sought in another way, namely to respond to
social developments in the community. In practice, it is often experienced that in a case
it is not clearly regulated by law, including the Marriage Law which does not clearly
regulate civil relationship between extramarital children and their biological fathers, and
even marriage laws do not govern them at all.

6.5. Conclusion

IThe position of extramarital children of in inheritance within the Balinese Customary Law
community has not fully obtained their rights, upon the Indonesian Constitutional Court
judgment, Nurrber46/PUU\AN/2040-6f which ruling obliges their biological father to
bear the responsibility as a parent by granting the rights of a child through scientific and
technological evidence, has never been followed up by Parisada Hindu Dharma as the
highest religious institution overseeing Hindu religious institutions, therefore,
extramarital children still do not obtain justice and legal certainty in fighting for their
rights as the heirs of their biological father (Purusa side). \For this reason, in order to
provide complete and unanimous legal protection to extramarital children in their
position as heirs, Parisada Hindu Dharma should respond by following up the existence
of the Constitutional Court's judgment through bisama by obliging biological fathers who
are proven based on science and technology to have a blood relationship, to give part of
his wealth as a guarantee for the continuity and welfare of the extramarital child.
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Abstract: This article analyzes the inheritance rights of ehildren—ef-extramarital children under th
BaJﬂese—@us%em&Fy—kaw—post Constltut|onal Court deusmn#hﬁ—sh&d-y—ﬁeea&eﬁ—eﬂ—t—he—e*tpamaﬂt—

deeision:_of Balinese customarv law. -Any child born #Femof unmarried parents aador out of adultery

stigmatisedstigmatized as_an extramarital child (Walad al zina) for his entire life and is-forbidden fron
inheriting an estate effrom his biological father. Fhenthereason-why-this-This legal issue is chosen as th
main subject of thethis study is dwe-tebecause of the legal circumstance in which the Balinese communit]
does not grant a—pesitienstatus to extramarital children wnderBalinese—customarytaw—inin matters d
inheritance from the Purusa line. Hindu-Balinese religious leaders such as Parisada,as-welasParisada an
the Traditional Village Council; have never fellowed—upupheld the Constitutional Cewrt'sCourt’s rulin
statingthat states that children born out of wedlock have civil relations with their biological fatherg.
Islamic religious leaders have followed up on the Constitutional €eurt'sCourt’s decision by issuing a fatw|
of the Indonesian Ulema Council (MUl-pesiag). The fatwa imposes an obligation on biological fathe
to separate their wealth for a guarantee of life to children. Applying the statutory approach, conceptua
approach, sociological approach, and case approach, it can be understood that children born out o
wedlock (the Balinese call it begin at children) have no pesitienstatus as heirs in the purusaPurusa line by
enly-have ar-inheritance relatienship-withrights from their mother and their rrethersmother’s family.
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1. Introduction

At present, there are many cases of early marriage eaused—by—a—person—gettn
pregrantthat stem from pregnancy before the legal marriage takes place. This inciden|

encouraged-theencourages community members to enter into legal marriages—+resthin]
i which resultfremresult from children born out of wedlock.! Seen from the life of th
nation and the state, children are the next generation for the ideals of the nation
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D

therefore. Therefore, every child reserves the right to survive, grow and develop, ang
be free from discrimination and violence. H¥—ean-be-seenfrom-This is stipulated in the
provisions of Article 3, Paragraph (3) of Law Number 39 of 1999 concerning Human
Rights. In line with these provisions, the geversmentsgovernment’s concern for the

1
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! Khoyum, Adlian Aldita Alif Aisyah Ainur, Bertha Amilia, and Candra Hafidz Ardana. ““Grantin|
Inheritance to Extramarital Children in the Perspective of Islamic Law--." Contemporary Issues o
Interfaith Law and Society 2, no. 1 (2023): 103-112.
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dignity of children has actually been observed since the promulgation of Law Number 4
of 1979 concerning Child WelfareChild-\Welare, but until the issuance of Law Number
35 of 2014 concerning Child ProtectionChite-Pretection, H—turrs—eutthat-child welfare
swas still far from beirg—what it should be—expected,—where. An example of
discrimination against children can be found as-in the case of stunting in Indonesia—. It

is net—enly—encountered by both children born out of legal—marriagewedlock
(extramarital children}-but=tse) and children born from legal marriages.

AtergwithWith the massivegreat advances in information technology—recenthy—where,

interaction amongst individuals is-re-tengertmited-to-a—certatnareabut-has penetrated
ahd-even-crossed the territorial boundaries of a-ceuntrycountries. This easy interaction

relationship-has brought about a change in the perception of the current generation,
called Zgeneration—consideringGeneration Z, which considers that sex ewtoutside of
legal marriage is not serethinga taboo; but hasbecorerather a ewtture-"try first then
buy="_commodity. This has become one of the iriggers—foreasusescauses of early
marriages, anthe increase in abertion—easesabortions, and evep—an—irpact—enthe
increase in the number of children born out of legatmarriages-wedlock.

In daily interactions in the Balinese Custemary—tawcustomary law community, #—eay
teractionshewever—turas-outthatextramarital children are often bullied, insulted,

and ridiculed by eating—thembeing called illegitimate children, children of adultery
(bebinjat children). k-eans-thatthe-chitld-bora-enty-hasSuch children have status and a
biological and juridical relationship only with histheir biological mether—due
tomotherbecausemother because the manrmen who caused thetheir birth efthe-child
hashave disappeared and deesdo not want to be responsible—a. In addition-te—tean
alseo-bethat, there are cases in which the mother is unable to shewdemonstrate who is
actually the biological father of the extramarital child.

Considering—the—eaxistence—of thislegalfact—i— It is evident that itthis fact will

significantly impact the status of these extramarital children; as they will not fuHy-obtain

theirfull rights as future-generations—and-heirs of the nation. H-is-explicithystated-inthe
state constitution, where—n-Article 28B, paragraph (2) #is—stated—that—0of the state
constitution explicitly states,— “Every child reserves the right to survival, growth, and

"o

development and is entitled to protection from violence and discrimination--

With regard to the-existence-of-everyday life, extramarital children i-everyday-tifethey
do not gettheirights-obtain ,in accordance with the constitution, betheither the right
to live, to-grow, and develop—as—wel-as or the right to inherit-firaty—duetoatawsuit
from—a—mether. This is because ametheranother who gave birth to a—child-bernachilda
child out of tegatmarriage;wedlock has filed a lawsuit tewith the Constitutional Court.

This lawsuit was grantedadmitted by the Constitutional Court threugh-Hsjudgment-as
outlined in—the Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17
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February 2012. The rulings of this judgment stated that ““A child born out of wedloc|
has a civil relationship with his mother and his methersmother’s family es—wel-asang
also with the man [us the father which can be proven based on science and technolog
and/or other evidence according to law to have blood relationship, including civil
relationship with his fethersfather’s fami/y.—j

The-existence—of-the-Constitutional Court Judgment Number 46/PUU-VIII/2010, dated
17 February 2012—in—its—development—which, has exceededexisted for a period—gf
decade—t—turas—outthat. Hindu religious leaders in Bali have never followed up th
judgment by paying special attention to the existence of extramarital children. Balinese
customary law, which is imbued with Hindu religious teachings adheringthat adhere tp
patrilineal kinship, does not pay—attention—teprovide for extramarital children|.
Extramarital children under Balinese customary law do not obtain complete protection
whderBatinese-custemarytaw-as they enly-getobtain rights only from thetheir mothelr
who—give—birth—te—them, while the biological fethers—seemfather is free and—rodf
responsibilities. #This is in contrast to what-hasbeen-dene-Fatwa Number 11 of 2013,
issued by Islamic religious leaders through the MUl hawving-issued-FatwaNumber 1l gf
202 of whichcontentsincludethe. The fatwa states, “The government is obliged t
protect children reswtingwho result from adultery and to prevent neglect, especially b
giving—punishment—topunishing men eausingwho caused their birth to fedfifmeet the
needs.” In addition, the government also has the authority to inpese—punishrent
enpunish adulterers resultingin-who cause the birth of children by requiring them to
sufficemeet the children’s needs and provide assets aftertheydie-threughby includin
them in a mandatory will.
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Withregard-to-In the existercecommunity of extramaritalchildren—withinthe-Balinese
customary law-eemmunity—they-, extramarital children have not yet obtained justic
and [Iegal keﬁ-am—u-p—re—t-he—p;esaq-t—@ga;dm-g—status with regard to their rights as
ehtdren—ef-the Aatiensnation’s next generation of children. The legal consequence df
recoghition—efrecognizing extramarital children is to change their status as biologicgl
children; and the-chile-sentitled-entitle them to civil rights, one of which is inheritanced.
The question is whether the eenstitutionatleourtConstitutional Court decision can bg
used as a reference for granting inheritance rights ferto extramarital children under

Balinese Custemary-tawcustomary law.
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2. Method

This article is an empirical legal study feeusingthat focuses on studies—efthe attitudes
and behavior of individuals, groups, communities, institutions, and countries.? Fhedata
seuree-used-in-thispaperislt uses primary data usirggathered through direct interview
techniques with selected irfermantsinterviewees and purposive sampling carried out in
the area of the Balinese customary law community, which is divided into East Bali and
West Bali, Indonesia. Fre—secondarySecondary data_-are—takenwere derived -from
primary legal materials-rtheform-of-Marriage-tawHuman-Rightstaw—and-areas such
as Marriage Lawmarriage—taw, human rights law, other laws related to marriage, Child
Proteetionchild protection, and Wemens—Pretectiorwomen’s protection [tawsi—the
secondary—taw—materials—are—in—the—form—of. Resources including scientific articles,
journals, books on marriage, tertiary—taw—materials—are—legal dictionaries, and
encyclopedias- were consulted. The data were obtained through direct interviews with
formantsinterviewees and through literature searches—fer—exarmple—understanding
and-studyingin-more-depth. The searches were done to study the literature-and, laws,
and regulations eerrelatedwith-the-discussions-both-directhyrand-indirecthconeerning
the-existenceofrelated to the diseussionsabeutdiscussions about extramarital children
within the community of Balinese customary law eemmrunity—which-are—mbued-with
Hinduism-teachings—further. Further analysis 4swas carried out -to getproduce the final
argument in the form of answers to the research preblemsquestions.3~

Inheritance Rights under Balinese Customary Law

Customary law is the law of indigenous eemmenitycommunities. The term indigenous
community is krewrexpressed in-varieus-terms- a variety of ways. Soepomo calls as-the
term ef—"“legal alliance'=.”* Similarly, Surojo Wignyodipuro, in his book entitled
Introduction and Principles of Customary Law-menrtiensthe-term-as, refers to customary
law community with the same term as Soepomo.® Hilman Hadikusuma refers to
customary law as a custom that has sanctions, while the term adat (custom;
eentatning), which contains no sanctions, is a normative habit, namely, a habit that is-in
theform-ofreflects rules of behavior applicable in a society. Otje Salman defiresrefers

to indigenous eemrruRitrcommunities as fcustomrechtsgemeenschapy-rarrely—a-greds,

2 lrwansyah, 2021, Legal Research, Choice of Methods & Article Writing Practices, Revised Edition, 4th
Print, Mirra Buana Media, Yogyakarta, p.185.

3 Pasek Diantha, | Made, 2016, Normative Legal Research Methodology in Justification of Legal Theory,
Prenadamedia Group, Jakarta, p.-30.

4R. Soepomo, 1979, Chapters About Customary Law, Fairéthird print, Pradnya Paramita, Jakarta, p.32.

5 Soerojo Wignyodipuro, 1979, Introduction and Principles of Customary Law, Fhirdthird edition,
Alumni, Bandung, p.86.

6 Hilman Hadikusuma in Tolib Setiady, 2009, Digest of Indonesian Customary Law, Alfabeta, Bandung,
p.23.
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that is, groups of people who are regular, permanent, and have the power an4j
authority to manage their own wealth in the form of objects both visible and invisible.”

Taking—inrto—aceount—varieus—Considering the formulations regarding customary la
eommbhitiesputcommunitiespgtcommunities put forward by some of these scholars, #
seems-ebviedsone may conclude that these customary law communities are bound b
the same generations-old traditions passed-downfrom-generationto-generation-in an
alliance that has autonomous self-government——has—Hs——owy
assetsgoveramentandgovernment and both werdly—as—wellasworldly and religiou

magicassets. Regarding the tradition applicable from generation to generation i

72—}
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inheritance under Balinese customary law, the—patrilineal kinship Hnre—or the line g
inheritance to the purusa e~based on the male has been applied. However, this doep
not rule out the opportunity for daughters to receive an inheritance in the event that

”

they choose “the sentana rajeg” marriage system.®

In this inheritance relationship, as stated by Korn in theGede Panetje’s book-efGed|
Panetjewritingabeout, Various aetesNotes on Balinese Customary Law, i—is—stated-thy
the-lrheritanreetawinheritance law in Balinese Customary Law is [the most difficult part
This is éwetebecause of the existence of various differences in several areas within -
area—of-Balinese Custormary—taw—beth-customary law regarding both the number gf
items to be inherited or regarding-the number of shares for each heir,—=as—wel—as
regarding- and the decisions of customary courts.? AralyzingAs for the inheritance right
of a child, Balinese Custemarytawcustomary kaw adheres to patrilineal kinship-Hre—H

%
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@us%em—apy—l:a%._]»However, Minheritance has applied the values of justice }to ever

child, both male and female heirs. This is in line with the theory of justice put forward
by John Rawls-stating, who stated that justice as fairness' is marked by the principles of

1

rationality, freedom, and equality. Referring to John Rawds'sRawls’s opinion, it can bg
seen that t—he—pes&-t—keﬁ—ef—‘a child in—inheritance-has actually been given equal rights
gniversallyto inheritance in the nature of fairness netwre—without discriminating
between boys and girls. Whoever carries out the obligation—thenr—he—or—she wi|l

getobtain the rights. Fhe—mostimportantthingis—thatMost importantly, the marit3

S

7 Otje Salman Soemadiningrat, 2002, Reconceptualization of Contemporary Customary Law, third
printing, Alumni, Bandung, p.114.

8 Sentana Rajeg is a descendant—erdescendantor female heir whose status is confirmed as
descendant or purusa;—teek—at:. See Sari Adnyani, Ni Ketut, 2017, ““Nyentana Marriage System in th
Study of Customary Law and Its Influence on Gender-Based Policy Accommodation.*5;”* Journal of Socig
Sciences and Humanities——ek 6, Nno. 2- (-October 2017):5-p- 171.

° Korn in Gde Panetje, 1989, Various Notes Abewtabout Balinese Customary Law, Gunung Agung,
Denpasar, p.101.

10 John Rawls, 2011, A Theory of Justice, Theory of Justice, Basics of Political Philosophy to Realize
Social Welfare in the Country, Pustaka Pelajar, Yogyakarta, p.100.
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status of parents will determine the position of children as heirs. In the case of choosing

]marriage#eu{,—it—means—t—haﬂ the child will lose histheir right to inherit from histheir

parents; because the person concerned has the status of having left the place of

residence (kedatonj)—and-viceversa). Likewise, when choosing a sentana rajeg marriage,

even though -a daughter is biologically a girl, she isa-daughter—butwill have the same
hereditary status as a son because #-hermarrage-she is positioned as senatana rajeg;

she-willhavethe position-of-heirlikea-sen in her marriage .

Judging from the classification of inheritance, the first group of heirs is the descendant
of the heir to the lower inheritance, namely, biological children or sentana children.

Daily practice within the Balinese customary law community shows that it is the
biological sons andfor malefdaughterdaughters, sentana children, who receive their
fathersfather’s inheritance. If a father leaves assets or debts, his children will accept
them as the legal heirs. In-the—practice—of daily social interaction in Bali, #sthere are
also  fewnd——children  born  from unregistered marrages—in—aadition
themarragesandmarriages and children born from a mother whose biological father is
unknown-e+. They are what is often called an-extramarital ekidchildren.

Under-the Law Number 1 of 1974 concerning marriage and its amendments, namely,
Law Number 16 of 2019, #the meaning of “extramarital child” is not clearly stated-whe
s—meant-by—an-extramaritalchild—however—ifitisseenfrom—the. -The provisions of
Article 42—t only statesstate that there is a limitation regarding the definition of an
extramarital child, namely, children born in or as a result of a legal marriage. Because
there is no definition of exildchildren born out of wedlock or extramarital ehildchildren,
in this paper we use logic of argumentum a contrario. With regard to Article 42, what is

meant by a child born out of wedlock or an extramarital child is a child who is not born
in or as a result of a legal marriage.!* Based on the provisions of Article 42, it can be
understood that a legal marriage will give birth to legitimate children, while an
illegitimate marriage will give birth to illegitimate ehildren—or extramarital children. The
Balinese customary law community, having -always been guided by the Marriage Law,
has not completely regulated the pesitienstatus of children out of wedlock; because it
only regulates civil relations with the mother and the sethersmother’s family, while
the relationship with the biological father has not been ecempletedestablished even
though a judgment from the Ceonstitutional Ceourt, Number 46/PUU-VIII/2010-has
beep-handed-down-which-determined, determines that =“A child born out of wedlock
has a civil relationship with his mother and his methersmother’s family [as well as with
the man as the father which can be proven, based on science and technology and/or

1 Sujana, | Nyoman, 2021, The Legal Position of Children Out of Wedlock in the Perspective of the
Constitutional Court Judgment Number 46/PUU-VIII/2010, Revised Edition, Aswaja Pressindo, Yogyakarta,
p.64.
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other evidence according to law, to have blood relations, including civil relations with his
father's-father’s fami/yf#.j

Hindu religious leaders in Bali whe-predeminantlradhereto-theteachingsof Hinduism

which—animate—Ralinese—customary—taw—have never fellowed—up—on—theupheld
Constitutional Court Judgment Number 46/PUU-VIII/2010; even though the

Constitutional Court handed down this judgment almost 14 years ago,butthe-existenecp
of the-pesition-of-children. Children born out of wedlock in Bali only ebtairsobtain the

right to inherit from the mother. This is also supported by the results of research

1)

conducted by Susianingsih-.’? while-hisThe biological father, however, seems to be free

witheut—anyof responsibilities. H-itis—eompared-with—thelslamicreligion—Hturns—od
thatFor their part, Islamic religious leaders have responded to the issuance of th

Constitutional Ceurts—JtudgmentCourt’s judgment by givirg—punishmenrt—tp
thelrobligating the biological father to separate part of his wealth through a mandator

Gad

137

will for the child born out of wedlock.®® YpenBased on this judgment, if a—manit is
proven through science and technology that hea man is the biological father of a chil
edtborn outside of marriage, then the man shall be obliged to fuHittake responsibility
for his ehité-schild’s rights;.
a living as well as inheritance rights‘.14

i=)

both for recognition by issuing a birth certificate, the right t

In the Balinese customary law community, it is indeed very difficult to provide a place
for extramarital children in inheritance; because the Balinese Hindu religion, which is
the matp—spiri—ferpredominant faith of the Balinese indigenous community—sewsy,
considers that religious marriage determines a ehitd'schild’s lineage as an heir. Based oh

the results of interviews with several religious leaders in various villages in Bali, it can be
feunddetermined that the relationship between a man and a woman is considered valii:l
as husband and wife or a legal marriage if the bride and groom have performed the
ceremony of mebyakawon (mebyakala), while other ceremonies are not absolute
requirements. Thus, it is religious marriage determiningthat determines the leggl
positienstatus of a child as an heir.

This opinion is in line with the jurisprudence of the District Court of Singaraja in 1959
lNo._CrimineeI‘;—s%a&ing—th—a{—%heﬁ marriage of a woman to her cousin by eloping and
then participating in a mebyakawon ceremony— was rade—where—the—womah
participated-n-itis-considered legal; even though, according to the court, the marriage

12 Sysianingsih atet al.,, 2007, ““The Position of Children born out of marriage in Balinese Customar|
Law and its relation to Article 43 of Law Number 1 of 1974%", Thesis, Master of Notarial Affairs, Faculty g
Law, Gadjah Mada University, Yogyakarta; downloaded on 24 July 2023.

3 Fatwa MUI Number 11 of 2012

* Nurpancha, Hartian, 2017, ““Legal Status of Children Out of Marriage Based on Islamic Law, anf
Their Proof Status Through Science and Technology”*, dspace.uii.ac.id; downloaded on 24 July 2023
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could be—ealled—ashave been considered a forced marriage; because frem—the
examination befereby the court there—wasbrought forth sufficient evidence that the

woman actually did not love her cousin—but and already had priesplans to marry
another guyman. Beeause Because the woman firathyeventually married the young man
after the marriage with her cousin was legalized, she was sentenced for violating Article
279 of the Criminal Code in accordance with the customary violations of “Drati

"oy

Krama

This jurisprudence has—obtained support from Parisada Hindu Dharma-with-ts—advice
to, which advised Balinese Hindus living outside Bali i—ereer—thatto legalize their
rAarriagemarriages with women from other tribes or religions istegatized,—<tteastby
performing a eeremony—in—the—ferm—ef—mebyakawon—hebyakaweon ceremony. A

mebyakawon ceremony -is an absolute requirement for the legalization of marriage,

while the-other ceremonies, such as- delivering pemelepahan, paying the buyer, and

“meciri Kulkul” (the sound of a wooden bell)-** isare merely a—supplement-which—in
praetice-is-supplementary and are not often ret-dene—ferperformed. One such example
is if the bride'sbride’s parents do not agree with the marriage and therefore forbid her

child (and her son-in-law) to return to their original hemehomes and do not ke
reeceivingwant to receive the bwyersbuyer’'s money. Fhe-meneyMoney from the-buyer

isbuyers has recently been decreasing—ene—way—or—aneother because accepting
petukonwadu is considered selling children in a commercial sense.

4. The Constitutionality of Inheritance Rights for Extramarital Children and
Their ResitionStatus under Balinese Customary Law

The law should be responsive—as—wel-as in the enforcement of customary law in the
Balinese customary law community, especially in determining the pesitionstatus of
extramarital children #—with regard to inheritance #ightrights. Extramarital children;
under Balinese customary law are often referred to as bebinjat children, farelythat is,
children whose biological father is unknown.'® The current situation-prevailing situation

in the Balinese customary law community—always—pays—attention
tocommunityalwayscommunity always grants justice ferto all levels of society-hewever

®_Meciri Kulkul means broadcasting every incident involving Banjar members,—and/ or village
members as-welasand broadcasting the death of a banjar or village rrermbrs—thismember. This is done
mostly denre-in the South -Bali area. This broadcasting process is carried out at the time of the Paruman
Agung Banjar (General Meeting of Banjar}), held every six months before the Galungan holiday. The
results of the interview on 2 July 2023 took place in Sesetan Traditional Village with Anak Agung Ngurah
Gede and | Nyoman Arsana as the former Kelihan Banjar Kaja Sesetan, South Denpasar.

1 Murniti, Ni Wayan, ““Inheritance Rights of Extramarital Children under Balinese Inheritance
Customary Law (A Case Study in Dukuh Village, Sidemen Sub-District, Karangasem Regency™;)"",
https.//jurnal.stahnmkuturan.ac.id,
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regarding—the—pesition—of—. However, extramarital children i—rheritanee—isare still
marginalized— as concerns the issue of inheritance because the determination of

ehild'spasitienchild’s status as- an heir is always determined through the marital statyl
of his/her -parents. If the marriage is valid, then the children born will be the legal heirg.

The point is that Balinese Hindu religious leaders should prioritize the legitimacy of
children from marriages solemnized according to religion.

With regard to ExtremaritalChildrenextramarital children, Balinese customary law,
which is imbued with Hindu religious teachings, has not yet responded to the issuance
of a Constitutional Court Judgmentprevidingjudgment that provides an opportunity for
children eutborn outside of marriage to obtain their rights as—ehildren—from their
biological fathers; even though the Judgmentof-Constitutiona-Court-has-beenjudgmenit

was handed down more than a decade ago. Civil rights for extramarital children hav

not been fully and completely regulated yet by religious feaders-and traditional leaders
in Bali; because they enly—give rights fremto one side only, namely—frem, the
methersmother’s line. The legal pesitienstatus of extramarital children within thg
Balinese customary law community has not yet been regulated under the autonomoup
and repressive legal regulations geverningthat govern them,—thus—upen—the-handin
dewn-the. Thus, Constitutional Court Judgment Number 46/PUU-VIII/2010 rulingrule
that ““A child born out of marriage -or an extramarital child has a civil relationship wit.
his mother and his methersmother’s family [as well as with the man as the father, whic
can be proven based on science and technology and/or other evidence which under the
law has blood relationship, including -civil reletionsship-with his fe%he#&fam//y#ﬂﬁ

The traditional leaders in the Balinese customary law community handhing—efF
resebdngthat handle legal issues regarding the pesitienstatus of extramarital children
with their biological fathers should provide a just and fair customary decision or
settlement by responding to the judgment of the Constitutional Court. Thereforg,
extramarital children in-ebtainingcan obtain their rights as the heirs of their biologicdl
father frem-thepurusa-tinecan-berealized-through responsive customary institutiong.
This is in line with the views of Respensiveresponsive legal experts put forward b
Philippe Nonet and Philip Selznick in their book entitled—Responsive Law stating, whic|
states that responsive law is a higher evolutionary stage eempared-tethan autonomou
law and repressive law.!” For this reason, itis-ebhlgateryferHindu religious leaders i
Bali and traditional leaders temust immediately respond to the fudgmentjudgment g
the Constitutional Court statirgwhich states that the biological father should also b
Hrposed-with-bear the responsibility ferof raising extramarital children-ike-, the same a
children born ewtof legal marriages. Thus, the-existerce—ef-extramarital children in thi

T =<
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7 Philppe Nonet and Philip Selznick, 2013, Responsive Law, Nusamedia, Bandung, p.128. |
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Balinese customary law community realy—ebtains—fairwould obtain genuine legal
protection.

Paying—ettention—toConsidering the legal facts regarding the marginalization of the
positen—ef-extramarital children in inheritance rights -in_the Balinese customary law
community, where it has been proven that wrtinew—the-regulation regarding the
pesmeﬂstatus of extramarital children m—eus%e%a%—aﬁ—mg%@ﬂs—s&eh—as—%g—
has not been completed, therefore—the
se%n—ef—extramarltal children in—inheritance—right—inrunder Balinese Custemary
Lawcustomary law community still experienrcesexperience discrimination-viewed—from
human-right. This can be-clearly be seen fremin the attitude of legislators te-set-dewn
who create regulations gevernirgthat govern children born ewt—outside of religiously
valid marriages,

Hindu religious leaders in Bali'® shows that there is an awig-awig -of customary village
which only regulates half of the section, namely the section regulating the civil
relationship of extramarital children with their mothers and their sethers'mothers’
families, while regulations regarding civil relationship with their biological fathers have
not existed yet.]

The gray and indecisive attitude shown by the government was also shared by
traditional Hindu religious leaders in Bali who seemed indifferent to the existence of
extramarital children in obtaining their rights as heirs of their biological fathers. Thus,
hhe regulation regarding the rights of extramarital children in inheritance in eustemary
villagetraditional villages in Bali or in the understanding of Hindu-Balinese religious
leaders regarding the civil relationship of extramarital children with their biological
fathers is still incompleteL because it only provides legal certainty regarding civil
relationship with their mothers and rmethersfamiby—thustheir mothers’ families. Thus
the legal protection of inheritance rights for extramarital children within the Balinese

Custemarycustomary Law community until now has not been fully and unanimously
implemented.

Incomplete and unanimously legal protection of the-extramarital children’s inheritance
rights within the Balinese customary law community is actually due to the fact that
religious leaders and traditional leaders in Bali still refer to the Marriage Law
AurmberNumber 1 of 1974, where-the-marriagetawwhich only regulates regarding—civil
relations with the mother and the methersmother’s family, while the civil relationship
with the biological father havehas not been regulated yet,and-itturnsoutthatthe, The
government itself seems very indecisive. It is very difficult to amend the Marriage Law

8 |nterview with Dr. Anak Agung Sudiana, SH., M.Fil., MH. as Bendesa Madya Indigenous City of
Denpasar on 30 June 2023.
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or to issue government regulations regarding extramarital children in civil
relationshiprelationships with their biological fathers—therefere. Therefore, th
deficiencies in the Marriage Law should be seughtaddressed in another way, namely.
respend, by responding to social developments in the community. [In practice, it is ofte
experienced that in a case it is not clearly regulated by law, including the Marriage Law
which does not clearly regulate civil relationship between extramarital children and
their biological fathers, and even marriage laws do not govern them at aII\.

5. Conclusion

The pes@%@eaﬂm of extramarital children efia-irheritaneeas heirs within the Balinese
Custermary—tawcustomary law community has not fuly—ebtained—their—rights—upeh
thebeen clarified. The Indonesian Constitutional Court judgment,—Number46/PUU-
VAHA2040-of which—+uling obliges their biological father to bear the responsibility as @
parent by granting the rights of a child through scientific and technological evidencej.
This has never been followed up by Parisada Hindu Dharma as the highest religious
institution overseeing Hindu religious institutions,—therefere. Therefore, extramaritgl
children still do not ebtairhave justice and legal certainty in fighting for their rights af
the heirs of their biological father (Purusa side). For this reason, in order to provide

1

complete and unanimous legal protection to extramarital children in their
pesitenstatus as heirs, Parisada Hindu Dharma should respond by fellewinrg—up—th
existenee-efupholding the Constitutional Court’s's judgment through bisama by obligin
biological fathers who are secientifichyscientifically proven based—en—secience—ant
technhelegy-to have a blood relationship; -to give part of histheir wealth as a guaranteg
for the continuity and welfare of the extramarital child.

%

v}

D

11

Conflict of Interest Statement: The author(s) declares that the research was conducted in the absence of any commercial or financial
relationship that could be construed as a potential conflict of interest.

Copyright: © HALREV. This is an open access article distributed under the terms of the Creative Commons Attribution 4.0 International

Commented [A16]: Remark: This sentence is very confusing. It
needs to be reconceived and reconstructed.

|

Commented [A17]: Remark: It’s not the position that hasn’t
obtained rights; it’s the children.




HALREV

”asanuddm

E-ISSN: 2442-9899 |
P-ISSH: 2442-9880

»«s, /7 ﬁ\t’
SCOPUS IMDEXED JOURNAL

HOME ABOUT USERHOME SEARCH CURRENT ARCHIVES ANNOUNCEMENTS JOURNAL POLICY EDITORIAL TEAM  PEER REVIEWERS LIST

o iz o FOCUS AND SCOPE
Home > User > Author > Submissions > #5170 >

Ssummary

PUBLICATION ETHICS

#5]70 Summarg AUTHOR GUIDELINES
w MANUSCRIPT TEMPLATE
SU bmission COPYRIGHT TRANSFER FORM
Authors | Nyoman Sujana, Irma Rachmawati Maruf OPEN ACCESS POLICY
Title The Constitutionality of Inheritance Rights for Extramarital Children: Assessing the Legal Response
under Balinese Customary Law PLAGIARISM POLICY

Original file None

ARTICLE PROCESSING CHARGES
Supp. files None
Submitter Mr I Nyoman Sujana &1 INDEXING AND ABSTRACTING
Date submitted December 29, 2023 - 08:01 AM
Section Articles ARTICLE STATISTICS
Editor Ahsan Yunus &
Abstract Views 0 Hasanuddin Law Review
Status Low
Status Published VOLUME 10 ISSUE 1, APRIL 2024
Initiated 03-05-2024 —

: 5JR 2023 &

Last modified 03-05-2024

0.31 A




Sujana, | Nyoman and Irma Rachmawati Maruf. “The Constitutionality
of Inheritance Rights for Extramarital Children: Assessing the Legal
Response under Balinese Customary Law”, Hasanuddin Law Review 10

no. 1(2024): 83-93. DOI: 10.20956/halrev.v10i1.5170

HasanuddinLOWReview

Volume 10 Issue 1, April 2024
P-ISSN: 2442-9880, E-ISSN: 2442-9899

This work is licensed under a Creative Commons Attribution 4.0 International License

The Constitutionality of Inheritance Rights for
Extramarital Children: Assessing the Legal Response
under Balinese Customary Law
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Abstract: This article analyzes the inheritance rights of extramarital children under the post-Constitutional
Court decision of Balinese customary law. Any child born of unmarried parents or out of adultery is
stigmatized as an extramarital child (walad al zina) for his entire life and forbidden from inheriting an
estate from his biological father. This legal issue is chosen as the main subject of this study is because of
the legal circumstance in which the Balinese community does not grant status to extramarital children in
matters of inheritance from the Purusa line. Hindu-Balinese religious leaders such as Parisada and the
Traditional Village Council have never upheld the Constitutional Court’s ruling that states that children
born out of wedlock have civil relations with their biological fathers. Islamic religious leaders have
followed up on the Constitutional Court’s decision by issuing a fatwa of the Indonesian Ulema Council
(MUI). The fatwa imposes an obligation on biological fathers to separate their wealth for a guarantee of
life to children. Applying the statutory approach, conceptual approach, sociological approach, and case
approach, it can be understood that children born out of wedlock (the Balinese call it begin at children)
have no status as heirs in the Purusa line but have inheritance rights from their mother and their
mother’s family.

Keywords: Children; Constitutional Rights; Constitutional Court; Customary Law; Extramarital; Inheritance

1. Introduction

At present, there are many cases of early marriage that stem from pregnancy before
the legal marriage takes place. This incident encourages community members to enter
into legal marriages which result from children born out of wedlock.! Seen from the life
of the nation and the state, children are the next generation for the ideals of the nation.
Therefore, every child reserves the right to survive, grow and develop, and be free from
discrimination and violence. This is stipulated in the provisions of Article 3, Paragraph
(3) of Law Number 39 of 1999 concerning Human Rights. In line with these provisions,

1 Khoyum, Adlian Aldita Alif Aisyah Ainur, Bertha Amilia, and Candra Hafidz Ardana. “Granting
Inheritance to Extramarital Children in the Perspective of Islamic Law.” Contemporary Issues on Interfaith
Law and Society 2, no. 1 (2023): 103-112.
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the government’s concern for the dignity of children has actually been observed since
the promulgation of Law Number 4 of 1979 concerning Child Welfare, but until the
issuance of Law Number 35 of 2014 concerning Child Protection, child welfare was still
far from what it should be. An example of discrimination against children can be found
in the case of stunting in Indonesia. It is encountered by both children born out of
wedlock (extramarital children) and children born from legal marriages.

With the great advances in information technology, interaction amongst individuals has
crossed the territorial boundaries of countries.? This easy interaction has brought about
a change in the perception of the current generation, called Generation Z, which
considers that sex outside of legal marriage is not a taboo but rather a “try first then
buy” commodity. This has become one of the causes of early marriages, the increase in
abortions, and the increase in the number of children born out of wedlock.

In daily interactions in the Balinese customary law community, extramarital children are
often bullied, insulted, and ridiculed by being called illegitimate children, children of
adultery (bebinjat children). Such children have status and a biological and juridical
relationship only with their biological mother because the men who caused their birth
have disappeared and do not want to be responsible.? In addition, there are cases in
which the mother is unable to demonstrate who is actually the biological father of the
extramarital child. It is evident that this fact will significantly impact the status of these
extramarital children as they will not obtain full rights as heirs of the nation. state
constitution, Article 28B, paragraph (2) of the state constitution explicitly states, “Every
child reserves the right to survival, growth, and development and is entitled to protection
from violence and discrimination.”

With regard to everyday life, extramarital children do not obtain, in accordance with the
constitution, either the right to live, grow, and develop or the right to inherit. This is
because another who gave birth to a child out of wedlock has filed a lawsuit with the
Constitutional Court. This lawsuit was admitted by the Constitutional Court as outlined
in Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17 February 2012.
The rulings of this judgment stated that “A child born out of wedlock has a civil
relationship with his mother and his mother’s family and also with the man as the father
which can be proven based on science and technology and/or other evidence according
to law to have blood relationship, including civil relationship with his father’s family.”

2 Sudiatmaka, Ketut, IGA Lokita Purnamika Utami, Ni Ketut Sari Adnyani, and |. Wayan Landrawan.
"Study of Balinese Customary Law on Inheritance Rights of Children From Interfaith Marriages." Jurnal
Komunikasi Hukum 9, no. 1 (2023): 529-539.

3 Horii, Hoko. "Pluralistic legal system, pluralistic human rights?: teenage pregnancy, child marriage
and legal institutions in Bali." The Journal of Legal Pluralism and Unofficial Law 51, no. 3 (2019): 292-319.
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Constitutional Court Judgment Number 46/PUU-VIII/2010, dated 17 February 2012, has
existed for a decade. Hindu religious leaders in Bali have never followed up the
judgment by paying special attention to the existence of extramarital children. Balinese
customary law, which is imbued with Hindu religious teachings that adhere to patrilineal
kinship, does not provide for extramarital children. Extramarital children under Balinese
customary law do not obtain complete protection as they obtain rights only from their
mother, while the biological father is free of responsibilities.# This is in contrast to Fatwa
Number 11 of 2012, issued by Islamic religious leaders through the MUl .The fatwa
states, “The government is obliged to protect children who result from adultery and to
prevent neglect, especially by punishing men who caused their birth to meet their
needs.” In addition, the government also has the authority to punish adulterers who
cause the birth of children by requiring them to meet the children’s needs and provide
assets by including them in a mandatory will.

In the community of Balinese customary law, extramarital children have not yet
obtained justice and legal status with regard to their rights as the nation’s next
generation of children. The legal consequence of recognizing extramarital children is to
change their status as biological children and entitle them to civil rights, one of which is
inheritance. The question is whether the Constitutional Court decision can be used as a
reference for granting inheritance rights to extramarital children under Balinese
customary law.

2. Method

This article is an empirical legal study that focuses on the attitudes and behavior of
individuals, groups, communities, institutions, and countries.®> It uses primary data
gathered through direct interview techniques with selected interviewees and purposive
sampling carried out in the area of the Balinese customary law community, which is
divided into East Bali and West Bali, Indonesia. Secondary data were derived from
primary legal areas such as Marriage Law, human rights law, other laws related to
marriage, child protection, and women’s protection laws. Resources including scientific
articles, journals, books on marriage, legal dictionaries, and encyclopedias were
consulted. The data were obtained through direct interviews with interviewees and
through literature searches. The searches were done to study the literature, laws, and
regulations related to the discussions about extramarital children within the community

4 Sari, Emala, Djoni Sumardi Gozali, and Noor Hafidah. "Function Of Notary In The Appointment Of
Extra-Marital Children As Testamento Heirs." Journal Indonesia Law and Policy Review 5, no. 2 (2024):
423-434,

5 Irwansyah, 2021, Penelitian Hukum, Pilihan Metode dan Praktik Penulisan Artikel. Revised Edition,
Mirra Buana Media, Yogyakarta, p.185.
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of Balinese customary law. Further analysis was carried out to produce the final
argument in the form of answers to the research questions.®

3. Inheritance Rights under Balinese Customary Law

Customary law is the law of indigenous communities. The term indigenous community
is expressed in a variety of ways. Soepomo calls the term “legal alliance.”” Similarly,
Wignyodipuro, in his book entitled Introduction and Principles of Customary Law, refers
to customary law community with the same term as Soepomo.® Hadikusuma refers to
customary law as a custom that has sanctions, while the term adat (custom), which
contains no sanctions, is a normative habit, namely, a habit that reflects rules of
behavior applicable in a society.? Otje Salman refers to indigenous communities as
customrechtsgemeenschap, that is, groups of people who are regular, permanent, and
have the power and authority to manage their own wealth in the form of objects both
visible and invisible.*°

Considering the formulations regarding customary law communities put forward by
some of these scholars, one may conclude that these customary law communities are
bound by the same generations-old traditions in an alliance that has autonomous self-
government and both worldly and religious assets. Regarding the tradition applicable
from generation to generation in inheritance under Balinese customary law, patrilineal
kinship or the line of inheritance to the purusa based on the male has been applied.
However, this does not rule out the opportunity for daughters to receive an inheritance
in the event that they choose the sentana rajeg marriage system.!

In this inheritance relationship, as stated by Korn in Gede Panetje’s book, Various Notes
on Balinese Customary Law, inheritance law in Balinese Customary Law is the most
difficult part. This is because of the existence of various differences in several areas
within Balinese customary law regarding both the number of items to be inherited or
the number of shares for each heir and the decisions of customary courts.'? As for the

6 Pasek Diantha, | Made, 2016, Normative Legal Research Methodology in Justification of Legal Theory,
Prenadamedia Group, Jakarta, p.30.

7R. Soepomo, 1979, Chapters About Customary Law, third print, Pradnya Paramita, Jakarta, p.32.

8 Soerojo Wignyodipuro, 1979, Introduction and Principles of Customary Law, third edition, Alumni,
Bandung, p.86.

°Tolib Setiady, 2009, Digest of Indonesian Customary Law, Alfabeta, Bandung, p.23.

10 Otje Salman Soemadiningrat, 2002, Reconceptualization of Contemporary Customary Law, third
printing, Alumni, Bandung, p.114.

11 Sentana Rajeg is a descendantor female heir whose status is confirmed as a descendant or purusa.
See: Sari Adnyani, Ni Ketut, 2017, “Nyentana Marriage System in the Study of Customary Law and Its
Influence on Gender-Based Policy Accommodation.” Journal of Social Sciences and Humanities 6, no. 2
(2017): 171.

12 Gde Panetje, 1989, Various Notes about Balinese Customary Law, Gunung Agung, Denpasar, p.101.
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inheritance rights of a child, Balinese customary kaw adheres to patrilineal kinship.
However, inheritance has applied the values of justice to every child, both male and
female heirs. This is in line with the theory of justice put forward by John Rawls, who
stated that justice as fairness?? is marked by the principles of rationality, freedom, and
equality. Referring to John Rawls’s opinion, it can be seen that a child has actually been
given equal rights to inheritance in the nature of fairness without discriminating
between boys and girls. Whoever carries out the obligation will obtain the rights. Most
importantly, the marital status of parents will determine the position of children as
heirs. In the case of choosing marriage, the child will lose their right to inherit from their
parents because the person concerned has the status of having left the place of
residence (kedaton). Likewise, when choosing a sentana rajeg marriage, even though a
daughter is biologically a girl, she will have the same hereditary status as a son because
she is positioned as senatana rajeg in her marriage.

Judging from the classification of inheritance, the first group of heirs is the descendant
of the heir to the lower inheritance, namely, biological children or sentana children.
Daily practice within the Balinese customary law community shows that it is the
biological sons or daughters, sentana children, who receive their father’s inheritance. If
a father leaves assets or debts, his children will accept them as the legal heirs. In daily
social interaction in Bali, there are also children born from unregistered marriages and
children born from a mother whose biological father is unknown. They are what is often
called extramarital children.

Under Law Number 1 of 1974 concerning marriage and its amendments, namely, Law
Number 16 of 2019, the meaning of “extramarital child” is not clearly stated. The
provisions of Article 42 only state that there is a limitation regarding the definition of an
extramarital child, namely, children born in or as a result of a legal marriage. Because
there is no definition of children born out of wedlock or extramarital children, in this
paper we use logic of argumentum a contrario. With regard to Article 42, what is meant
by a child born out of wedlock or an extramarital child is a child who is not born in or as
a result of a legal marriage.'* Based on the provisions of Article 42, it can be understood
that a legal marriage will give birth to legitimate children, while an illegitimate marriage
will give birth to illegitimate or extramarital children. The Balinese customary law
community, having always been guided by the Marriage Law, has not completely
regulated the status of children out of wedlock because it only regulates civil relations
with the mother and the mother’s family, while the relationship with the biological

13 John Rawls, 2011, A Theory of Justice, Theory of Justice, Basics of Political Philosophy to Realize
Social Welfare in the Country, Pustaka Pelajar, Yogyakarta, p.100.

14 Sujana, | Nyoman, 2021, The Legal Position of Children Out of Wedlock in the Perspective of the
Constitutional Court Judgment Number 46/PUU-VIII/2010, Revised Edition, Aswaja Pressindo, Yogyakarta,
p.64.
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father has not been established even though a judgment from the Constitutional Court,
Number 46/PUU-VIII/2010, determines that “A child born out of wedlock has a civil
relationship with his mother and his mother’s family as well as with the man as the
father which can be proven, based on science and technology and/or other evidence
according to law, to have blood relations, including civil relations with his father’s
family.”

Hindu religious leaders in Bali have never upheld Constitutional Court Judgment
Number 46/PUU-VIII/2010 even though the Constitutional Court handed down this
judgment almost 14 years ago. Children born out of wedlock in Bali only obtain the right
to inherit from the mother. This is also supported by the results of research conducted
by Susianingsih.'> The biological father, however, seems to be free of responsibilities.
For their part, Islamic religious leaders have responded to the issuance of the
Constitutional Court’s judgment by obligating the biological father to separate part of
his wealth through a mandatory will for the child born out of wedlock.*® Based on this
judgment, if it is proven through science and technology that a man is the biological
father of a child born outside of marriage, then the man shall be obliged to take
responsibility for his child’s rights. both for recognition by issuing a birth certificate, the
right to a living as well as inheritance rights.’

In the Balinese customary law community, it is indeed very difficult to provide a place
for extramarital children in inheritance because the Balinese Hindu religion, which is the
predominant faith of the Balinese indigenous community, considers that religious
marriage determines a child’s lineage as an heir. Based on the results of interviews with
several religious leaders in various villages in Bali, it can be determined that the
relationship between a man and a woman is considered valid as husband and wife or a
legal marriage if the bride and groom have performed the ceremony of mebyakawon
(mebyakala), while other ceremonies are not absolute requirements. Thus, it is religious
marriage that determines the legal status of a child as an heir.

This opinion is in line with the jurisprudence of the District Court of Singaraja in 1959
No. Crimineel. The marriage of a woman to her cousin by eloping and then participating
in a mebyakawon ceremony was considered legal even though, according to the court,
the marriage could have been considered a forced marriage because examination by
the court brought forth sufficient evidence that the woman actually did not love her
cousin and already had plans to marry another man. Because the woman eventually

1> Susianingsih et al., 2007, “The Position of Children born out of marriage in Balinese Customary Law
and its relation to Article 43 of Law Number 1 of 1974”, Thesis, Master of Notarial Affairs, Faculty of Law,
Gadjah Mada University, Yogyakarta.

16 Fatwa MUI Number 11 of 2012

7 palguna, | Dewa Gede, Ita Nurjanah, Ni Komang Tari Padmawati, I. Komang Dananjaya, and |. Made
Halmadiningrat. "Indonesia’s Constitutional Court Decisions on Outsourcing Scheme: Balancing Protection
and Efficiency?." Journal of Indonesian Legal Studies 8, no. 2 (2023): 405-452.
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married the young man after the marriage with her cousin was legalized, she was
sentenced for violating Article 279 of the Criminal Code in accordance with the
customary violations of “Drati Krama.”

This jurisprudence obtained support from Parisada Hindu Dharma, which advised
Balinese Hindus living outside Bali to legalize their marriages with women from other
tribes or religions by performing a mebyakawon ceremony. A mebyakawon ceremony is
an absolute requirement for the legalization of marriage, while other ceremonies, such
as delivering pemelepahan, paying the buyer, and “meciri Kulkul” (the sound of a
wooden bell)!® are merely supplementary and are not often performed. One such
example is if the bride’s parents do not agree with the marriage and therefore forbid
her child (and her son-in-law) to return to their original homes and do not want to
receive the buyer’s money. Money from buyers has recently been decreasing because
accepting petukonwadu is considered selling children in a commercial sense.

4. The Constitutionality of Inheritance Rights for Extramarital Children and
Their Status under Balinese Customary Law

The law should be responsive in the enforcement of customary law in the Balinese
customary law community, especially in determining the status of extramarital children
with regard to inheritance rights. Extramarital children under Balinese customary law
are often referred to as bebinjat children, that is, children whose biological father is
unknown.® The current prevailing situation in the Balinese customary law community
always grants justice to all levels of society. However, extramarital children are still
marginalized as concerns the issue of inheritance because the determination of a child’s
status as an heir is always determined through the marital status of his/her parents.?° If
the marriage is valid, then the children born will be the legal heirs. The point is that
Balinese Hindu religious leaders should prioritize the legitimacy of children from
marriages solemnized according to religion.

18 Meciri Kulkul means broadcasting every incident involving Banjar members or village members and
broadcasting the death of a banjar or village member. This is done mostly in the South Bali area. This
broadcasting process is carried out at the time of the Paruman Agung Banjar (General Meeting of Banjar),
held every six months before the Galungan holiday. The results of the interview on 2 July 2023 took place
in Sesetan Traditional Village with Anak Agung Ngurah Gede and | Nyoman Arsana as the former Kelihan
Banjar Kaja Sesetan, South Denpasar.

% Murniti, Ni Wayan, “Inheritance Rights of Extramarital Children under Balinese Inheritance
Customary Law (A Case Study in Dukuh Village, Sidemen Sub-District, Karangasem Regency)”,
https.//jurnal.stahnmkuturan.ac.id,

20 Nurlaelawati, Euis, and Stijn Cornelis Van Huis. "The status of children born out of wedlock and
adopted children in Indonesia: Interactions between islamic, adat, and human rights norms." Journal of
law and religion 34, no. 3 (2019): 356-382.
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With regard to extramarital children, Balinese customary law, which is imbued with
Hindu religious teachings, has not yet responded to the issuance of a Constitutional
Court judgment that provides an opportunity for children born outside of marriage to
obtain their rights from their biological fathers even though the judgment was handed
down more than a decade ago. Civil rights for extramarital children have not been fully
and completely regulated yet by religious and traditional leaders in Bali because they
give rights to one side only, namely, the mother’s line.

The legal status of extramarital children within the Balinese customary law community
has not yet been regulated under the autonomous and repressive legal regulations that
govern them. Thus, Constitutional Court Judgment Number 46/PUU-VIII/2010 ruled
that:

“A child born out of marriage or an extramarital child has a civil relationship with his

mother and his mother’s family as well as with the man as the father, which can be

proven based on science and technology and/or other evidence which under the law

has blood relationship, including civil with his family.”
The traditional leaders in the Balinese customary law community that handle legal
issues regarding the status of extramarital children with their biological fathers should
provide a just and fair customary decision or settlement by responding to the judgment
of the Constitutional Court. Therefore, extramarital children can obtain their rights as
the heirs of their biological father through responsive customary institutions. This is in
line with the views of responsive legal experts put forward by Philippe Nonet and Philip
Selznick in their book Responsive Law, which states that responsive law is a higher
evolutionary stage than autonomous law and repressive law.?! For this reason, Hindu
religious leaders in Bali and traditional leaders must immediately respond to the
judgment of the Constitutional Court which states that the biological father should also
bear the responsibility of raising extramarital children, the same as children born of
legal marriages. Thus, extramarital children in the Balinese customary law community
would obtain genuine legal protection.

Considering the legal facts regarding the marginalization of extramarital children in
inheritance rights in the Balinese customary law community, where it has been proven
that regulation regarding the status of extramarital children has not been completed,
extramarital children under Balinese customary law community still experience
discrimination. This can clearly be seen in the attitude of legislators who create
regulations that govern children born outside of religiously valid marriages, which is
based on the results of interviews with several traditional and Hindu religious leaders in
Bali®? shows that there is an awig-awig of customary village which only regulates half of

21 Philppe Nonet and Philip Selznick, 2013, Responsive Law, Nusamedia, Bandung, p.128.
22 Interview with Anak Agung Sudiana, as Bendesa Madya Indigenous City of Denpasar on 30 June
2023.
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the section, namely the section regulating the civil relationship of extramarital children
with their mothers and their mothers’ families, while regulations regarding civil
relationship with their biological fathers have not existed yet.

The gray and indecisive attitude shown by the government was also shared by
traditional Hindu religious leaders in Bali who seemed indifferent to the existence of
extramarital children in obtaining their rights as heirs of their biological fathers. Thus,
the regulation regarding the rights of extramarital children in inheritance in traditional
villages in Bali or in the understanding of Hindu-Balinese religious leaders regarding the
civil relationship of extramarital children with their biological fathers is still incomplete
because it only provides legal certainty regarding civil relationship with their mothers
and their mothers’ families. Thus, the legal protection of inheritance rights for
extramarital children within the Balinese customary Law community until now has not
been fully and unanimously implemented.

Incomplete and unanimously legal protection of extramarital children’s inheritance
rights within the Balinese customary law community is actually due to the fact that
religious leaders and traditional leaders in Bali still refer to the Marriage Law Number 1
of 1974, which only regulates civil relations with the mother and the mother’s family,
while the civil relationship with the biological father has not been regulated yet. The
government itself seems very indecisive. It is very difficult to amend the Marriage Law
or to issue government regulations regarding extramarital children in civil relationships
with their biological fathers. Therefore, the deficiencies in the Marriage Law should be
addressed in another way, namely, by responding to social developments in the
community. In practice, it is often experienced that in a case it is not clearly regulated
by law, including the Marriage Law which does not clearly regulate civil relationship
between extramarital children and their biological fathers, and even marriage laws do
not govern them at all.

5. Conclusion

The status of extramarital children as heirs within the Balinese customary law
community has not been clarified. The Indonesian Constitutional Court judgment
obliges their biological father to bear the responsibility as a parent by granting the
rights of a child through scientific and technological evidence. This has never been
followed up by Parisada Hindu Dharma as the highest religious institution overseeing
Hindu religious institutions. Therefore, extramarital children still do not have justice and
legal certainty in fighting for their rights as the heirs of their biological father (Purusa
side). For this reason, in order to provide complete and unanimous legal protection to
extramarital children in their status as heirs, Parisada Hindu Dharma should respond by
upholding the Constitutional Court’s judgment through bisama by obliging biological
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fathers who are scientifically proven to have a blood relationship to give part of their
wealth as a guarantee for the continuity and welfare of the extramarital child.

References

Gde Panetje, 1989, Various Notes about Balinese Customary Law, Gunung Agung,
Denpasar.

Horii, Hoko. "Pluralistic legal system, pluralistic human rights?: teenage pregnancy, child
marriage and legal institutions in Bali." The Journal of Legal Pluralism and
Unofficial Law 51, no. 3 (2019): 292-319.

Irwansyah, 2021, Penelitian Hukum, Pilihan Metode dan Praktik Penulisan Artikel.
Revised Edition, Mirra Buana Media, Yogyakarta.

Khoyum, Adlian Aldita Alif Aisyah Ainur, Bertha Amilia, and Candra Hafidz Ardana.
“Granting Inheritance to Extramarital Children in the Perspective of Islamic Law.”
Contemporary Issues on Interfaith Law and Society 2, no. 1 (2023): 103-112.

Nurlaelawati, Euis, and Stijn Cornelis Van Huis. "The status of children born out of
wedlock and adopted children in Indonesia: Interactions between islamic, adat,
and human rights norms." Journal of law and religion 34, no. 3 (2019): 356-382.

Palguna, | Dewa Gede, Ita Nurjanah, Ni Komang Tari Padmawati, |. Komang Dananjaya,
and |. Made Halmadiningrat. "Indonesia’s Constitutional Court Decisions on
Outsourcing Scheme: Balancing Protection and Efficiency?." Journal of
Indonesian Legal Studies 8, no. 2 (2023): 405-452.

Pasek Diantha, | Made, 2016, Normative Legal Research Methodology in Justification of
Legal Theory, Prenadamedia Group, Jakarta.

Rawls, John. 2011, A Theory of Justice, Theory of Justice, Basics of Political Philosophy to
Realize Social Welfare in the Country, Pustaka Pelajar, Yogyakarta.

Sari Adnyani, Ni Ketut, 2017, “Nyentana Marriage System in the Study of Customary Law
and Its Influence on Gender-Based Policy Accommodation.” Journal of Social
Sciences and Humanities 6, no. 2 (2017): 171.

Sari, Emala, Djoni Sumardi Gozali, and Noor Hafidah. "Function Of Notary In The
Appointment Of Extra-Marital Children As Testamento Heirs." Journal Indonesia
Law and Policy Review 5, no. 2 (2024): 423-434.

Setiady, Tolib. 2009, Digest of Indonesian Customary Law, Alfabeta, Bandung.

Soemadiningrat, Otje Salman. 2002, Reconceptualization of Contemporary Customary
Law, third printing, Alumni, Bandung.

Soepomo, R. 1979, Chapters About Customary Law, third print, Pradnya Paramita,
Jakarta.

92



Hasanuddin Law Rev. 10(1): 83-93

Sudiatmaka, Ketut, IGA Lokita Purnamika Utami, Ni Ketut Sari Adnyani, and |I. Wayan
Landrawan. "Study of Balinese Customary Law on Inheritance Rights of Children
From Interfaith Marriages." Jurnal Komunikasi Hukum 9, no. 1 (2023): 529-539.

Sujana, | Nyoman, 2021, The Legal Position of Children Out of Wedlock in the Perspective
of the Constitutional Court Judgment Number 46/PUU-VIII/2010, Revised Edition,
Aswaja Pressindo, Yogyakarta.

Susianingsih et al.,, 2007, “The Position of Children born out of marriage in Balinese
Customary Law and its relation to Article 43 of Law Number 1 of 1974”, Thesis,
Master of Notarial Affairs, Faculty of Law, Gadjah Mada University, Yogyakarta.

Wignyodipuro, Soerojo. 1979, Introduction and Principles of Customary Law, third
edition, Alumni, Bandung.

Conflict of Interest Statement: The author(s) declares that the research was conducted in the absence of any commercial or financial
relationship that could be construed as a potential conflict of interest.

Copyright: © HALREV. This is an open access article distributed under the terms of the Creative Commons Attribution 4.0 International
License (CC-BY 4.0), which permits unrestricted use, distribution, and reproduction in any medium, provided the original author and
source are credited.

Hasanuddin Law Review (Hasanuddin Law Rev. — HALREV) is an open access and peer-reviewed journal published by Faculty of Law,
Hasanuddin University, Indonesia. A
Open Access (%)

93



	The Constitutionality of Inheritance Rights for Extramarital Children: Assessing the Legal Response under Balinese Customary Law
	I Nyoman Sujana1*, Irma Rachmawati Maruf2
	1. Introduction
	2. Method
	3. Inheritance Rights under Balinese Customary Law
	4. The Constitutionality of Inheritance Rights for Extramarital Children and Their Status under Balinese Customary Law
	5. Conclusion
	References

